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Introduction

While the Multilateral Agreement on Investments was being
drafted in 1996, Renato Ruggiero, Director-General of the World
Trade Organization, remarked, "We are writing the constitution of
a single global economy."' The confidence underlying his remark
may gauge ambition more accurately than accomplishment. Still,
with the increasing worldwide emphasis on promoting market
economies in every country and the integration of domestic
economies into a complex web of international trade in goods and
services, one can already begin to grasp the contours of an
emerging international law governing the global economy.
No constitution written today should lack provisions
respecting human rights. One might ask, what kind of protection
should be written into the emerging global "constitution"? Is it
enough that states and intergovernmental organizations be
restrained by human rights law? The rise of multinational
enterprises (MNEs) as powerful actors on the world stage strongly
suggests that a bill of rights that offers no protection against the
potential abuse of power by such actors will be wholly incomplete.
MNEs directly and indirectly influence more lives in
developed countries and in less developed countries than any other
global institutions, except for a few intergovernmental
organizations such as the United Nations, the World Bank, and the
International Monetary Fund. A vital presence in many national
economies, MNEs have accumulated significant economic and
political power. This power puts MNEs in a position to influence
government policies in many areas, and makes them key players in
basic human rights issues.
The increasing power of MNEs remains important to the field
of human rights in a second way. Many MNEs' revenues today
surpass the gross domestic products of several independent nationstates.2 MNEs' wealth, resources, and information technology

1

See Stephen J. Korbin, The MAI and the Clash of Globalizations,Foreign

Policy, No. 112 (Oct. 12, 1998); see also Scott Nova & Michelle SforzaRoderick, M.I.A. Culpa; see also Multilateral Investment Agreement, The

Nation, at 5. (Jan. 2, 1997).
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make them key players not only within the nation-states in which
they operate, but also in the international arena. Some MNEs have
more to say about policies that govern international trade and
finance than do many of the less developed countries. Yet, driven
by the search for profit, MINEs are often unaware of, or simply
disregard, the adverse impact that their3 activities may and often do
have on the spectrum of human rights.
The substantial power of MNEs both domestically and
internationally thus raises questions of whether and how human
rights law ought to apply to them. While international law has
traditionally been state-centered, support for the concept that
international businesses should remain exempt from the scope of
human rights law has steadily eroded. In the years following
World War II, international law underwent a basic transformation
that led to a general recognition that individuals hold certain rights.
Today, international law is undergoing a second transformation in
that it is recognizing that individuals hold certain responsibilities,
as evidenced by the rise of the international criminal tribunals. It
may be time for international law to undergo yet another basic
transformation, to wit, recognizing that MNEs should be subject to
international law and governed by many of the same duties to
which nation-states are bound such as the respect and promotion
of human rights.
However, if international law is to encompass MNEs within
its scope, then this transformation cannot be as simple as equating
MNEs to states, and imposing on them the same duties. A more
finely calibrated adjustment is called for in two ways. First, while
the power of MNEs rivals or exceeds that of some states in many
ways, MNEs are not the exact equivalent of states. It would make
no sense to arbitrarily impose the exact standard of state duties on
MINEs. Indeed, whereas the whole point of human rights law is to
2

Nations v. Corporations, <http://www.ratical.com/corporations/ NvC.

html (Source: The Conference Board, December 1991).
See The Realization of Economic, Social and Cultural Rights: The
Question of Transnational Corporations, Report by the Sub-Commission on
Prevention of Discriminationand Protection of Minorities, U.N. ESCOR, 5 0th
Sess., Agenda Item 4(c), at U.N. Doc. E/CN.4/Sub.2/1998/6 (1998) [hereinafter
3

Report by Sub-commission].
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impose duties on states and rights on individuals while subjecting
other entities to state regulation, it is debatable whether MINEs
ought to have some rights under international human rights law. In
particular, I\4NEs may have strong arguments about how to protect
their property rights under a newly-adopted human rights law
regime.
A second need for adjustment lies in the fact that the
international enforcement mechanisms for human rights are mainly
state-centered, and seem likely to remain so for the foreseeable
future. For example, the UN Human Rights Committee, the
European Court of Human Rights, and the Inter-American Court of
Human Rights all have jurisdiction only over petitions against
states. It would take a major amendment to the instruments on
which their powers rest to give them jurisdiction over MNEs. This
kind of jurisdictional limitation has substantive implications. It
may make sense to formulate some regulations of MINEs for
human rights purposes in terms of state duties. States that fail to
regulate MNEs in the interest of human rights protection of
individuals could then be adjudicated before the appropriate
international bodies.
Any attempt to reformulate international human rights law to
accommodate the growing concern over MNEs will necessarily be
complex. This Article sets out and analyzes some of the key
questions that will have to be explored in any such attempt. While
the analysis here is by no means exhaustive, it aims to provide a
basic understanding of what is at stake for human rights law as it
gains consciousness about the role of MNEs in the global
economy.
Part II of this Article discusses in some detail what
"multinational enterprises" are, as well as what role they play in
today's economy. Part II argues and concludes that human rights
law should be made an integral part of the emerging law of the
global economy.
Part III addresses the place of MNEs in
contemporary international law, and states that international law
has long been concerned to protect MINEs through various
countries' laws of foreign investment. This section notes that in
recent decades, various countries' laws governing foreign
investment have taken on an increasingly regulatory hue, and
concludes that MNEs should generally be treated as subjects of
international law, with rights and duties similar to those observed
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by independent nation-states. Part IV surveys, through a series of
case studies, those major aspects of the emerging human rights
norms that are applicable to MNEs' activities. Finally, Part V
proposes ways in which the emerging norms of human rights law
applicable to MNEs may be implemented and enforced, and
evaluates the efficacy of current regimes for protecting human
rights.
II.
The Role of Multinational Enterprises in the Global
Economy
A.

What Are "Multinationals"?

It might seem intuitively obvious to some observers what is
and is not an MNE. In this intuitive view, a small family owned
business is not multinational enterprise; a major corporation, with
tens of thousands of employees and operations in a dozen
countries, is a multinational enterprise. Yet even at this intuitive
level, the question of defining an MNE is not simple. The family
business might be owned by Cuban nationals in Miami, selling
most of its goods and services abroad; the major corporation with
operations in a dozen countries might be run exclusively by U.S.
nationals from its headquarters in New York, with ninety percent
of its employees located in the United States.
A more careful look at what constitutes a multinational
enterprise is therefore in order. Even a cursory examination makes
clear that multi-nationality has many dimensions, and may be
examined from various perspectives such as economic, political,
and legal. Consequently, many different approaches to defining
MNEs remain possible. It may be wise to look at a number of
different factors.
One factor is ownership. If this were the only factor, a
corporation would be a multinational if it were owned by entities
or persons of more than one nationality. For example, Shell and
Unilever are controlled by British and Dutch nationals. By this test,
only a small number of multinational enterprises in the colloquial
sense could be called "multinational," for the ownership of the
most MNEs is national. 4
4

Multinational Corporations, "Definition" (Visited Nov. 15, 1998)

<http://www.econ.iastate.edu/ classes/econ355/choi/mnc.html>.
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Another factor is the location of production or operations. If
this were the only factor, a corporation would be a multinational if
it directly owned plants or other sites of production or rendered
services in more than one country. MNEs, however, often engage
in foreign production through affiliates located in different
countries,5 rather than by direct ownership of the foreign
operations. Through these affiliates, which may be wholly or
partially owned by the parent, an MNE can implement business
strategies in production, marketing, research and development,
finance, and staffing that transcend political boundaries. Taking
into account the phenomenon of control of foreign production
through affiliates, one might define a multinational enterprise as
"two or more national companies operating in association in two or
more 6countries, with one controlling the other in whole or in
part".
Where an MNE locates its headquarters in relation its
operations is a third factor. If this were the only factor, a
corporation would be a multinational if it had its headquarters in
one country and its operations elsewhere. An example is General
Motors which has its headquarters located in Michigan. Aside
from its plants in the United States, General Motors has operations
in Europe, Canada, Latin America, and Asia. Another example
under this test is Disney. Though headquartered in the United
States, it carries out its operations throughout the world, including
China, Indonesia, Thailand, Vietnam, Haiti, El Salvador,
Guatemala, and France.
A fourth factor is size. Size, while not sufficient to make a
corporation multinational, might be a necessary factor. A

5

An example of an MNE with affiliates is the Ente Nazionale Idrocarburi

(ENI), an Italian state-owned oil, petrochemical, and engineering company
which has over 325 subsidiaries in 72 countries, including Agip, Agipcoal, and
EniChem. ENI has entered into partnerships with DuPont, ICI, and Hoechst.
Source: Hoover's Handbook of World Business 1993, p. 217. ENI's "Global
500" rank is number 61, with approximately $37 billion in revenues. Source:
Global 500 (visited Nov. 12, 1998) <http://www.pathfmder.com/fortune/
global500/ecomlist.html>.
6

Corporate Watch, USA: News on the Nike Campaign(Visited April 11,

1999)<http://www.corpwatch.org/news/labor/alerts/labor/news.html>.
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corporation's size can be measured in many ways such as by
annual revenues, number of employees, number of offices
worldwide, assets, land owned, level of economic interests in other
companies, and number of subsidiaries owned. This test accords
best with the intuitive image of MNEs as large enterprises with
significant power.
A fifth factor is the percentage of sales made in foreign
countries. If this were the only factor, one rule of thumb might be
that a company becomes multinational when its foreign sales
account for twenty-five percent or more of its total sales. 7 For
example, Exxon Corporation (a U.S. multinational enterprise now
known as ExxonMobil) was ranked number seven in the Fortune
Global 500 List in 1998.8 In 1995, Exxon Corporation ranked
number fifteen in a list that compared the twenty-five largest nonfinancial corporations worldwide
with the largest nation-states
9
based on annual revenues.
7

Multinational Corporations, supranote 4.

As of 1998, according to Fortune Global Top 500 List, Exxon Corporation
was ranked number seven in terms of annual revenues. Exxon's revenues for
1998 were $122 billion. According to Fortune Global 500 Top Performers List,
Exxon Corporation is ranked number one. In 1997, Exxon's profits exceeded
$8.4 billion. Exxon's world-wide headquarters is located in Texas. Current oil
exploration, production, and reserves include: Australia: 7.7 million acres
onshore, 2.7 million acres offshore. Canada: Cold Lake and Athabasca Oil
Sands: 21-year leases (1989-2010). Exxon's Canadian operations are conducted
by Imperial Oil, which is 69.6 percent owned by Exxon. Colombia: 400,000
acres. Egypt: 100,000 in two areas. France: 1.9 million acres held. Germany:
6.6 million acres; Achim-Salzwedel gas pipeline linking western and eastern
Germany. Indonesia: 1.5 million acres onshore, 2 million offshore. Malaysia:
4.8 million acres offshore. Netherlands: 2.6 million acres licenses, including the
Groningen, one of the world's largest natural gas fields. Norway: 700,000 acres.
Thailand: 600,000 acres in the Khorat concession. United Kingdom: 1.7
million acres licensed. Yemen: 900,000 acres.
Exxon's proven petroleum
reserves at the end of 1992 were: 6,478 billion barrels of crude oil and natural
gas liquids; 6,805 billion barrels of oil sands; and 41,413 trillion cubic feet of
natural gas. Exxon has petrochemical operations in Belgium, Malaysia, Russia,
Korea, Italy, France, Germany, Hungary, Poland, and the Netherlands. There
are lubrication oil facilities in Japan, Taiwan, Singapore, Tunisia, the U.S., and
8

Mexico. Source:

Fortune Global Top 500 List (Visited Sept. 21, 1998)

<http://www.violet.berkeley.edu/orourke/data/E.html.
See Michele Roth, States and TNCs Compared" (Visited Sept. 21, 1998)
<http://www. globalpolicy.org/socecon/tncs/tncstat.html>. In 1995, Exxon's
9
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Evidently, there are many factors to take into account in
defining multinationals. These various factors reflect the diverse
approaches taken by two international organizations that have long
been concerned with the issue of multinational enterprises, to wit,
the Organization for Economic Cooperation and Development
(OECD) and the United Nations (UN).
Under the OECD
definition, multinational enterprises "usually [are] comprise[d] of
companies or other entities whose ownership is private, state or
mixed, established in different countries, and so linked that one or
more of them may be able to exercise significant influence over the
activities of others, and, in
particular, to share knowledge and
0
resources with the others."'
The United Nations distinguishes between "multinational
corporations" (MNCs) and "transnational corporations" (TNCs).
MNCs are "enterprises which own or control production or service
facilities outside the country in which they are based."' "1 MNCs
are "not always incorporated or private," and may even operate as
co-operatives or state-owned entities. 12 For example, Japanese
Electric Power Development Co., a multi-national enterprise, is

revenues were $110 billion. Only 13 nation-states have large enough national
budgets to rank them in the league of these top 25 corporations. Financial
institutions were not included. The only nation-states which had national
budgets larger than Exxon were the United States, Germany, Japan, the United
Kingdom, Italy, and France. Some other nation-states which did not make the

list were: Kenya $2.4 billion, Senegal $9 million, Uganda $6 million, and
Nicaragua $4 million.
OECD Guidelines For Multinational Enterprises, 21 June 1976,
introduction, para. 8. See OECD, The OECD Declaration and Decisions on
International and Multinational Enterprise 1991 Review (Paris, 1992), at p. 48.
This is the official OECD definition for a multinational enterprise. The OECD
was established in 1961 to promote the economic growth, financial stability, and
social welfare of member countries, as well as to expand trade and stimulate
such efforts within developing nations. Nearly all industrialized "free market"
countries are members. The OECD collects and distributes economic and
environmental information.
10

1
See report of the Group of Eminent Persons, UN Doc.E/5500/Add 1 (Part
1)24 May 1974, p. 25.
12

Corporate Watch, supra note 6, at 1, 29.
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sixty-percent government owned. 13 TNCs, rather than MNCs,
arguably reflect more salient and essential features of business
enterprises which engage in operations across national borders.
However, the key common characteristic of both MNCs and TNCs
is the ability of one firm to control
the operations and movement of
4
abroad.'
located
firm
another
The range of relevant factors and the fact that no one standard
definition has emerged from the study of international
organizations requires a flexible approach incorporating the most
important features of the various aforementioned tests. As used in
this Article, the term "MNE" denotes a parent company that:
1. directly engages in foreign production in one or
more countries besides the country in which the
parent is located, or engages in such production
through foreign affiliates over which it exercises
significant control, and
2. implements business strategies in production,
marketing, finance and staffing that transcend
national boundaries.15
B.

The Emerging Global Order
1. MNEs and the Global Economy:
Human Rights

Implications for

MNEs in the twentieth century are an outgrowth of the
monopoly phase of capitalism that was marked by the
concentration of capital on a world scale. 1 6 There has been an
13

Mining Magazine, Aug. 1991, p. 105.

14

Peter Muchlinski, Multinational Enterprises and the Law 13 (Blackwell

Publishers 1995).
15

See Multinational Corporations, supra note 4. See also Id. at 13-14. Of

course, for certain purposes a much more precise definition may be in order.
That would be the case, for example, if norms specifically applicable to MNEs
and enforceable in international or domestic fora were created.
16

Muchlinski, supranote 14 at 13.
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historical shift in the form of foreign investment from portfolio to
direct investment carried out by large, centralized multinational
enterprises. This change became manifested after World War II as
the larger capitalist entities absorbed the weaker ones thus creating
the emergence of large, vertically integrated firms. 17 With the rise
of stock markets in many developing countries, the 1990s have
seen some shift back in the direction of portfolio investment.
Nonetheless, the legacy of MNEs' direct investment abroad serves
as the basis for today's globalized economy.
Globalization results from an economic push and pull. The
"push" emerges from companies' effort to reduce production costs.
As the world moves towards one economy, MNEs must continue
to find ways to reduce costs in order to remain competitive. MNEs
seek foreign production sites in developing nations because of
comparatively lower labor costs and the lack of mandated
environmental standards, which are less demanding than
international standards and those imposed by the governments of
industrialized countries. MNEs must keep costs low and maximize
profits for shareholders.
In order to attract cost-conscious MNEs, host governments in
developing countries often implement policies that ensure that
labor and other costs will remain low enough for MNE businesses.
Increasingly, developing nations see this strategy as a key to
stimulating their sluggish economies and to decreasing
unemployment.
Technological advances in the areas of
transportation, telecommunications facilitate this strategy, as do
host countries' implementation of new laws regarding free-trade
zones. For example, Nike has globalized its operations particularly
in the areas of production and sales. 18 Nike contracts with

17

Id.

is
Nike, Inc., a publicly-held corporation, (NYSE:NKE) is headquartered in
Beaverton, Oregon. Nike is the world's leading designer and marketer of
authentic athletic footwear, apparel, equipment, and accessories for a wide
variety of sports and fitness activities. Wholly-owned Nike subsidiaries include
Bauer Nike Hockey Inc., the world's leading manufacturer of hockey
equipment; Cole Haan, which markets a line of high-quality men's and women's
dress and casual shoes; and Nike Team Sports (formerly Sports Specialties),
which markets licensed team products. Total revenues for the past twelve
months ending as of February 28, 1999, were $8.9 billion (USD). Nike has
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factories in source countries which manufacture its products and
to markets in Europe, North and South
then sells those products
19
America, and Asia.
The "pull" is consumer demand. Consumers around the
world make increasing demands for goods and services produced
by MNEs. This new and increasing consumer demand can be
attributed to several factors. One factor is a demand for better
quality products than those which are locally produced. Another
factor is highly advanced communication technologies which
allow for the dissemination of information and advertising (i.e.,
cable and satellite television broadcast world-wide featuring MNE
products and services). This global communications apparatus
tells consumers everywhere about the availability of consumer
products previously confined to the developed countries.
In this increasingly global economy, MNEs are active in the
most dynamic branches, most notably telecommunications,
computer technology and services, pharmaceuticals and personal
products, chemicals, transport, banking, insurance, diversified
financials, aerospace manufacturing, petroleum refining, crude-oil
production, motor vehicles and parts, food and beverages, tobacco,
utilities, gas and electric, forest and paper products, railroads,
engineering and construction, energy, trading, securities, building
materials, publishing and printing, retailing, wholesaling, and
health care. MNEs have a presence in the vital sectors, and thus
any moves towards respect for and
are in a position to block
20
rights.
human
of
protection
The study prepared by the UN Sub-Commission on
Prevention of Discrimination and Protection of Minorities
production facilities in many countries, including Thailand, China, Indonesia,
Vietnam, Taiwan, Pakistan, Indonesia, Haiti, Italy, and South Korea. Over 70
percent of its products are manufactured and assembled in Indonesia and China.
19

Based on Nike's Third-Quarter Fiscal 1999 Earnings Worldwide Report,

Nike generates income predominately from the following four regional markets:

USA ($1.1 billion in revenues), Europe ($599 million in revenues), Asia Pacific
($222.2 million in revenues), and Latin America ($104.7 million in revenues)
<http://www.nikebizleamingsrelease.html>.

20
Based on a report prepared by Senegalese jurist, El Hadji Guisse, one of
the 26 independent experts sitting on the Sub-Commission, the main body of
experts of the UN Commission on Human Rights. See Report by Subcommission, supra note 3, at 3.
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recognizes the complexity of the problems surrounding the
activities of transnational corporations and the observance of
economic and social rights. The study describes the important role
played by transnational corporations in international economic life,
pointing out that of the 100 biggest concentrations of wealth in the
world, fifty-one percent are owned by transnational corporations
and forty-nine percent are owned by nation states.2 '
For example, this study finds that "MNEs own incomegenerating assets in more than one location and use these in
22
combination with local resources to produce goods and services."
The income generating assets help the MNEs attain enormous
competitive advantages over domestic firms:
INEs have the capacity to locate productive
facilities across national borders, to exploit local
factor inputs, to trade across frontiers in factor
inputs between affiliates, to exploit their know-how
in foreign markets without losing control over it,
and to organize their managerial structure globally
according to the most suitable mix of divisional
lines of authority... These factors permit MNEs to
affect the international allocation of productive
resources, and thereby to create distinct problems in
the development of23 economic policy in the states
where they operate.
Foreign direct investment (FDI) by MNEs, along with the
transnational system of production and international economic
transactions, are now dominant elements of the world economy,
with MNEs increasingly influencing the size and nature of crossborder transactions. 24 The world's TNCs - 40,000 parent firms and
250,000 foreign affiliates - account for two-thirds of the world
trade in goods and services, one-third in intra-firm transactions and
21

Id.

22

See Muchlinski, supra note 14, at 14.

23

See id. at 15.

24

Id. at 14.
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one-third in inter-firm transactions. 25 This means that only onethird of world trade in goods and services is designated to freetrade. Consequently, foreign direct investment supersedes trade as
the most important mechanism for international economic
regulation.
2. The Emerging Law of the Global Economy
As noted earlier, the growing web of international agreements
governing trade in goods and services, with the opportunities for
foreign direct investment, amounts to an emerging law of the
global economy. It is impossible to gain a full understanding of
the status of human rights in this emerging law without, at least,
some sense of the basic components of international trade and
finance law today. Before embarking on a detailed discussion of
MNEs and human rights, it will be worthwhile to review those
basic components with an emphasis on their significance for
human rights.
a. WTO/GATT
The World Trade Organization (WTO) is an international
organization that oversees the rules of international trade.
Established in 1995, its mandate is to:
1. help trade flow smoothly, in a system based on rules;
2. settle trade disputes between2 governments; and
3. organize trade negotiations.
Councils and committees, embodying the organization's entire
membership, are the WTO's principal decision-making bodies.
See U.N. Conf. On Trade & Dev. Div. On Transnat'l Corp. & Inv., U.N.
World Investment Report
1995: Transnational Corporations and
Competitiveness at xix-xx, U.N. Sales No. E.95.II.A.9 (1995). The United
Nations Conference on Trade and Development (UNCTAD) focuses on
international economic relations, and attempts to encourage economic growth
and raise living standards in less-developed countries. The various UNCTAD
committees meet at regular intervals, and the full body meets every few years.
25

26

World Trade Organization, "About the WTO" (Visited Apr. 26, 1999)

<http:www.wto.org/wtoinbried.html>.
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Also, the WTO Secretariat established in Geneva provides the
administrative and technical support.
The WTO originated from the General Agreement on Tariffs
and Trade (GATT). The GATT agreement, which deals with trade
in goods, has been incorporated into the WTO agreements. 27 Other
WTO agreements include the General Agreement on Trade in
Services (GATS), which deals with trade and services, and TradeRelated Aspects of Intellectual Property (TRIPS), which regulates
areas such as copyright, trademarks, patents, industrial designs,
and trade secrets. These agreements have been negotiated, ratified,
and signed by most governments of the world's leading trading
nations.
The agreements provide the legal foundation for
international commerce, and bind governments to set their trade
policies within the organization's agreed limits. The fundamental
goal of the WTO is "to improve the welfare of the peoples of the
member countries." 28
Since 1995, the WTO has overseen the implementation of
agreements reached at the trade talks of the Uruguay Round, and
has negotiated to open markets in telecommunications and in
information technology equipment. In addition, the WTO has been
active in settling trade disputes. 29
Since its creation, the WTO has received approximately
ninety cases for its review. According to the WTO, thirteen cases
have been withdrawn after a consultation with the disputing
members; sixty-six are heading into consultation, panel
adjudication, or appeals procedures; five are in the final stage of
implementing a solution; one has been settled and a solution
implemented; and two have
been closed without the need for any
30
organization.
the
by
action
The WTO has important implications for human rights in a
variety of ways. For example, national laws intended to protect
labor rights, the right to health, or the right to a clean environment
27

World Trade Organization, "The Multilateral Trading System - past,

present, and future" (Visited Apr. 26, 1999) <http:www.wto.org/wto/
multilateral/trading/HTML>.
28

Id.

29

Id.

30

World Trade Organization, supranote 26.
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might be viewed as trade barriers inconsistent with a state's
international commitment to free trade. If a panel of the WTO
rules that a particular national law violates the trade agreements,
the state will be faced with the choice of repealing its national law
or being treated as an international outlaw in the global economy.
The result may sharply diminish a state's ability to protect
important economic, social, and cultural human rights.
b. The Proposed Multilateral Agreement on
Investments
The proposed Multilateral Agreement on Investments (MAI)
would take the scope of the matters currently covered by
international trade law a large step further. Since 1995, the
twenty-nine governments of the OECD, consisting of the world's
industrialized nations, have been negotiating the MAI. The MAI
would operate as a free-standing international treaty open to all
OECD members, the European Community and to any nonmember states willing and able to meet its obligations. For now,
the negotiations are on hold, in large part because of intense
opposition by labor and environmental groups.
By providing a comprehensive and stable framework for
international investment, the proposed MAI would give new
31
impetus to growth, employment, and higher living standards.
Investors see differing current national polices as obstacles to
maximizing their profits, and are seeking uniform international
treatment. Currently, there are few international laws that directly
constrain governments from regulating multinational enterprises.
The OECD claims that the MAI would also provide an effective
means for settling investment
disputes between states and between
32
states.
and
investors

31

MAI, "The Multilateral Agreement of Investment" OECD Policy Brief

No. 2-1997

(Visited Nov. 14, 1998) <http://www.oecd.org/publications

/Polbrief/9702_pol.html>.
32

Id.
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The proposed MAI has a sweeping scope. It covers direct
investment by corporations in factories and real estate; 33 portfolio
investment, including stocks and bonds; intellectual property rights
such as patents and trademarks; and contract rights and
concessions rights, including rights to exploit government-owned
natural resources. 3 4 Thus, the mining of Mozambique's diamonds
by a South African company, a merger between American and
German automobile manufacturers, and a mutual fund's purchase
of shares in a Japanese company would all come under the aegis of
the MAI in one form or another.
A country that ratified the MAI (once its text is eventually
negotiated) would be required to give foreign investors "treatment
no less favorable than the treatment it accords [under the
circumstances] to its own investors." 35 In addition, the draft MAI
states that "each Contracting Party shall ensure that all payments
relating to an investment it its territory of an investor of another
Contracting Party may be transferred into and out of its territory
without delay."3 This provision would give foreign investors the
right to enter markets, buy short-term portfolio investments, and
withdraw their money (profits and initial capital) at any time.
Furthermore, a country that ratified the MAI could not
impose performance requirements on foreign investors. For
example, governments could no longer require foreign investors to
take on local partners, hire a certain number of local people, invest
a minimum amount in the local community, or transfer
environmentally 37beneficial technology to the local government or
local companies.
33

Over $300 billion in foreign direct investment is generated annually,
resulting in $7 trillion in annual sales by the overseas affiliates of multinational
enterprises. License to Loot, "The MAI and How to Stop It" (Visited Nov. 18,

1998) <http://www.foe.org/ga/lootthtml#intro>.
34

Organization for Economic Development, Directorate for Financial, Fiscal

and Enterprise Affairs Negotiating Group on the MAI, Multilateral Agreement

on Investment Consolidated Text and Commentary, DAFFE/MAI/NM (97),
The MAI Negotiating Text (as of April 24, 1998) at 11.
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Under the draft MAI, foreign investors could file legal actions
against governments in the international dispute resolution process.
However, there are no mechanisms for citizens or governments to
use the MAI dispute3 8procedures to sue foreign investors for failure
to abide by the law.
Other important provisions of the proposed MAI include:
*

Transparency: A country's laws, regulations and
procedures of general application must be made
publicly available.
A country may expropriate a
" Expropriation:
foreigner's property only if undertaken for a public
purpose and if the country provides the foreigner with
prompt, adequate, and effective compensation.
* Entry and Stay of Key Personnel: Investors and key
personnel, such as senior managers or specialized
technicians, should be granted permission to enter and
in order to work on MAI
stay temporarily
39
investments.
Like the WTO, the proposed MAI has important implications
for human rights. Many human rights activists and NGOs strongly
oppose the MAI because of its potential to strip legal and human
rights mainly from the inhabitants of developing countries (nonOECD member nations). At stake are issues relating to sustainable
livelihoods, collective survival rights, protection of the
environment, and measures to eliminate discrimination and
promote the equality of vulnerable groups in society. Finally, the
stipulated conditions favoring foreign investors may eliminate the
possibility of human rights and environmental accountability of
non-state actors, specifically MNEs.

38

39

See "The MAI and How to Stop It," supranote 33.
MAI, supra note 31.
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c. The World Bank

The World Bank is an affiliate of the United Nations. Its
mandate is to assist development efforts by financing projects that
promote economic development in Member Nations. 0 The World
Bank Group consists of the International Bank for Reconstruction
and Development (IBRD), International Development Association
(IDA), the International Finance Corporation (IFC), the
Multilateral Investment Guarantee Agency (MIGA) and the
International Centre for Settlement of Investment Disputes
(ICSID). 4 '
IBRD loans are made to governments and are individually
negotiated. These loans typically include a five-year grace period,
and governments are given fifteen to twenty years to pay back at
market interest rates. The IDA was established in 1960 to make
"soft" loans to the world's poorest countries that were unable to
afford IBRD terms.
The IFC was established in 1956 as an affiliate of the World
Bank, although it remains legally and financially separate. The
IFC makes loans exclusively for private enterprises in World
Bank-borrowing countries and may, for that purpose, bring
together local and foreign, public and private capital, as well as its
own. In addition to providing credit to local companies, the IFC
has helped many transnational corporations to establish themselves

40

See Daniel Bradlow, The World Bank, the IMF, and Human Rights, 6

Transnat'l L. & Contemp. Probs. 47, 53 (Spring 1996). "Not all Member States
are eligible to borrow from the World Bank. Those states that have a per capita
income of less than US $5,295 (in 1995 dollars) can borrow from the IBRD and
less than US $1,465 (in 1995 dollars) can borrow from the IDA."
For a more detailed description of the institutions in the World Bank
Group, see 2 Ibrahim F.I. Shihata, The World Bank in a Changing World:
Selected Articles (1995). The Bank was created as a result of the UN Monetary
and Financial Conference at Bretton Woods, New Hampshire, in July 1944. The
Bank began operations in 1945-46, and made its first loan in 1948. Its
headquarters is in Washington, D.C., and it employs over 7,000 people,
including over 670 consultants. The staff consists of primarily American and
British nationals. The President of the Bank is by tradition an American, and a
Resident Representative is never a national of the country where he or she
serves.
41
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in developing countries. 42 Founded in 1988, the MIGA's purpose
is to encourage direct foreign investment in developing countries.
MIGA provides insurance- guaranteeing investments against noncommercial risks, and gives policy advice to developing country
governments concerning foreign investment.
The World Bank (hereinafter the Bank) finances projects for
electric power, water supply, transportation, agriculture, forestry,
and rural development. In smaller proportions of total Bank
lending, loans are made to reform or develop university education,
to improve the equity of access to and the quality of education, to
promote health care for women and children, to provide assistance
to indigenous peoples and other minorities, and to assist states in
developing legal training programs. The Bank has also funded
projects to assist countries in urban development, to create
development finance institutions (development banks), as well as
to provide technical assistance to43 industry, public sector
management, and telecommunications.
As a specialized agency, the Bank's mandate is limited to the
economic dimensions of the development process.
Thus, the
Articles of the IBRD and IDA state that:
The Bank and its officers shall not interfere in the
political affairs of any member, nor shall they be
influenced in their decisions by the political
character of the member or members concerned.
Only economic considerations shall be relevant to
their decisions, and these considerations shall be
weighed impartially in order to achieve the
purposes stated in Article 1.44
See Susan George & Fabrizio Sabelli, Faith & Credit: The World Bank's
Secular Empire 12 (Westview Press 1994). Much of the basic World Bank
information was taken from Susan George's book. She is the associate director
of the Transnational Institute in Amsterdam, Holland. She works with a number
of non-governmental organizations, and serves on the boards of Greenpeace
International and Greenpeace France. See also Susan George (visited Oct.
42

28,1999) <http://www.mediaweb-tv.com/dx/0715/indexe.html>.
43

Id. at 13.
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Bradlow, supra note 40, at 54, 60.
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Whether this attempted separation of politics from economics
is possible remains an open question. The Bank argues that it
considers only economic factors when it makes loans. 45 However,
the size of the Bank's loans and the adverse consequences for
debtor nations that fail to implement Bank policies suggest that
such a separation may be unrealistic. For example, a government
might seek political benefits from having a development project
within its borders as a result of receiving the Bank's loans. Many
local politicians would be delighted to show off a loan for a
development project as a concrete sign that the government under
their rule is truly interested in developing the nation's economy
and making its people better off. Where the government is a
human fights violator, however, what appears to be a blessing by
the Bank could be viewed as support for human rights violations.
Nor are the political dimensions of the Bank's loans lost on
MNEs. MNEs that partake in the Bank's economic development
projects not only consider the economic feasibility of the project
itself, but must and do explore the political dimensions which, if
not studied carefully, can result in a loss of profits to the MNEs'
shareholders. For example, a country with an unstable political
infrastructure may be a risky investment. Despite this investment
danger, the Bank has made loans to fund projects such as
promoting judicial reform, strengthening property rights,
encouraging land reform, fostering the efficiency of management
in the public sector, and liberalizing policies in specific spheres of
economic activity. Recently, the Bank funded projects that
included bolstering local governments and basic governmental
functions in Palestine, Burundi, Rwanda, and Haiti.46 These kinds
of projects and programs would appear to involve the Bank in
deeply political matters.
The Bank wields enormous financial influence because the
Bank's involvement in a project commonly generates substantial
co-financing, and MNEs (foreign private investors and private
banks) often will not become involved in a country unless the
45

Third World Traveler, International Monetary Fund, World Bank, and

Structural Adjustment (Visited November 18, 1998) <http://www.infoasis.com/
people/stevetw1lMF_WB_IMF_WB.html>.
46

Bradlow, supra note 40, at 54.
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Bank commits its resources and gives its seal of approval.
Moreover, in many previously- isolated countries ranging from
Bhutan to Rumania, World Bank projects provided the first
contracts for MNEs to enter these countries.4 7 The World Bank
believes that foreign investment by MNEs is the key to economic
advance: diversification, value-adding, larger market shares, and
other measures meant to improve the economic situation in
developing countries.
In addition, the World Bank, through its financing and
advisory activities, influences the status of women, children,
indigenous peoples, and other vulnerable groups in the Member
States that borrow from it.4 The Bank's governance operations,
which address such issues as the rule of law in society, reform of
the civil service, the management of the public sector,49 democracy
and democratic elections, have an impact on the civil and political
rights offered by Borrower States.
This brief description of some of the Bank's operations
illustrates the wide range of human rights issues that inevitably
For example, the Bank
result from the Bank's activities.
influences the rights of individuals to be free from discrimination
in education and health care when it finances projects that promote
equity in access to health care or education. Additionally, the
Bank gives people the ability to exercise their rights in
communicating with their governments when their governments
finance civil service reforms or attempt to reform management of
50
the public domain.
When the Bank finances projects that reforms judicial
branches of governments, the Bank, not only affects the
adjudicative outcome of decisions, but also improves citizens'
access to the judicial system. When the Bank finances projects
that change the management of public universities, the Bank
47

See George and Sabelli, supra note 42 at 12.

48

See Bradlow, supranote 40, at 49.

49

Third World Traveler, Mutinational Monitor, Gabriel Kolko, "Ravaging
1998)
<http://www.infoasis.com/people/
Poor"
(Visited
June

the

stevetwtlIMF_WB/RavagingPoorlMF.html>.
50

See Bradlow, supranote 40, at 54.
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Nonetheless, a restriction of
widens academic freedom. 5 1
academic freedom may occur if the new management of a
university, heavily influenced by the Bank, determines that certain
courses are no longer necessary for its students, and thereby
deletes those courses from its academic curriculum. Clearly, the
Bank's operations extensively influence citizens' rights when these
citizens' governments borrow from it.
The Bank's main objective is to promote development.52
Development includes development policies of the Bank's
Member States. In promoting development, the Bank exerts an
enormous influence over its Member States' development policies
through its lending operations, policy dialogue, technical
The Bank's degree of
assistance, and research programs.
influence depends on various factors such as the bargaining power
of the Bank's Member States, the Bank's interpretation of the
Borrower States' priorities and needs, the relationship between the
relevant Bank officials and the Borrower State, the quality of the
51

Id.

52

The Bank does not define "development." The lack of a formal definition

allows the Bank to determine which issues fall inside the scope of their mandate,
thereby giving them immense discretion in deciding which projects they shall
fund or assist. In 1992, Bank President Lewis Preston declared that "sustainable
poverty reduction is the overarching objective of the World Bank," and added
that "sustainable poverty reduction is the benchmark by which our performance
as a development institution will be measured."
Former Bank President Preston has not specified how the Bank's
performance will be measured. However, improvements such as the delivery of
several thousand microwave ovens to the people of Cite Soleil (one of the
poorest cities in Haiti), the worldwide increase of female children in primary
school, higher worldwide per capita disposable income, and the elimination of
cases of dengue fever or tuberculosis speak for themselves.
Nonetheless, current Bank President, James Wolfensohn has warned that
the unequal distribution of income threatens global stability. At the World
Bank's annual meeting in Hong Kong in September 1997, Wolfensohn called
for a bank rooted in villages and poor countries, not in Washington. He has
announced plans to send this staff to villages to learn about poverty. See Asad
Ismi, Plunder With A Human Face, "Z" Magazine, Feb. 1998, at 1.
Jonathan Cahn, "Challenging the New Imperial Authority: The World
Bank and the Democratization of Development," 6 Harv. Hum. Rts. J. 159 at
170.
53
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Borrower State's own planning, the clarity of the Borrower State's
own perspective on the services it needs from the Bank, and the
State's access to alternative sources of funds.5 4 From these factors,
it is evident why development includes more than economic
policies and considerations. It is also evident that if the Bank's
policies do not influence the development policies of its Member
States and Borrower states, then its objective of promoting
development will be defeated, and the Bank will be critically
ineffective.
d. The International Monetary Fund (IMF)
In July 1944, the United Nations Monetary and Financial
Conference met at Bretton Woods, New Hampshire, to find a way
to rebuild and stabilize a world economy that had been severely
devastated by the Second World War. One result of the conference
was the founding of the International Monetary Fund (IMF). The
IMF, like the World Bank, is a specialized agency of the United
Nations. According to its Articles of Agreement, the purposes of
the IMF, inter alia, are to promote monetary cooperation, facilitate
the expansion and balanced growth of international trade,
encourage orderly and stable exchange rates, assist in the
establishment of a multilateral system of payments for current
transactions, and bolster Member States by helping them correct
maladjustments in their balance of payments in a manner that is
not destructive of either national or international prosperity.55
To achieve its goals, the Bretton Woods Conference stated a
number of conditions with which member nations were required to
comply. Initially, the imposed restrictions, while significant, were
still relatively limited in that each nation had agreed to establish a
par value for its currency, defined as the fixed value of its currency
in relation to either the U.S. dollar or gold. Under the par value
system, the IMF's function is to monitor its Member States'
international monetary policies in order to ensure that they are
56
consistent with the maintenance of their currencies' par value.
54

See Bradlow, supranote 40 at 54.

55

Third World Traveler, supra note 45, at 2.

56

See Bradlow, supranote 40 at 54.
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The IMF also provides its members with short-term financing
when they experience balance of payment problems.57 The IMF's
primary mechanism for monitoring its Member States' exchange
rates and balance of payments policies is conducted through
regular consultations with its Member States pursuant to Article IV
consultations. Because the purpose of these periodic consultations
is to determine a State's ability to maintain its par value, the
consultations are often limited to those macroeconomic variables
that directly affect the external value of the State's currency during
the period under consideration, which is usually one year. Thus,
the focus of the consultations is on issues such as interest rates,
money supply, government debt, inflation, and the current account
of the balance of payments. The scope of the discussions is also
limited by Article IV, which requires that the IMF "respect the
domestic social and political policies of members, and in applying
these principles..
.pay due regard to the circumstances of
58
members.
Beginning with the collapse of the par value system in 1971,
however, the groundwork was laid for the IMF to take on a much
more intrusive role in the affairs of the states to which it gave
assistance. Today, the IMF's influence directly affects a wide
range of policy issues concerning labor, health, education, and
agriculture, to name just a few.
In 1971, currencies were allowed to float in relation to each
other and according to global economic conditions.
Floating
exchange rates allow a country to correct a balance of payments
problem by making adjustments either in the value of its currency
or in its domestic economy. 59 Because of the introduction of
floating exchange rates in 1971, the IMF now includes a wide
range of issues in its consultations with Member States, thereby
allowing the IMF to consider more aspects of the States' economy
Some of the other devices the IMF has to assist members in balance-ofpayments difficulties include standby arrangements, general arrangements to
borrow, compensatory financing of export fluctuations, and special drawing
rights (SDRs) See Third World Traveler, supranote 45.
57

58

See Bradlow, supranote 40 at 54.

59

Id.
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in its surveillance of its Members' monetary policies. Discussions
between the IMF and the individual Member State about issues
such as labor policies, health care, and social security can influence
economic and social rights in that State.60 Furthermore, when the
IMF seeks to promote the rule of law and good government as
integral to development, the international organization also
61
inevitably influences civil and political rights in Member States.
Member States that have healthy economies are usually
unlikely to need the resources of the IMF, and are therefore
generally free to accept or reject its views. However, lesserdeveloped Member States do not have such great liberty to
disregard the IMF's advice. Consequently, the IMF tends to yield
a greater influence over the policies of Member States which use
or expect to use the IMF's financing facilities.
Moreover, most of the World Bank aid and much of the
development aid that nations give are dependent on a country's
satisfaction of IMF criteria. Therefore, the IMF serves as a
gatekeeper to official loans and aid, and has far more power than
its direct funds suggest. 62 The IMF exists to provide "balance of
payments support." Because the majority of its loans are made to
lesser developed Member states, these aid packages come with
increasingly strict conditions.
As a country's deficit and
the number and the
borrowing increases, the IMF often increases
63
loan.
the
on
placed
conditions
the
of
rigidity
One example from Haiti illustrates the scope of the IMF's
power and its implications for human rights. In August 1991, one
of the conditions set by the United States and the IMF was that the
Haitian government (then led by President Jean-Bertrand Aristide)

60

Third World Traveler, Marijke, "Reining in the IMF" Multinational

Monitor, January/February 1998 p. 4 (Visited Nov. 20, 1998) <http://www.
infoasis.com/peoplestevetwt/IMF_WB/ReiningInLIMF.html>.
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See Third World Traveler, supranote 45.
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Michael Barrat Brown and Pauline Tiffen, Short Changed: Africa and
World Trade XV (Pluto Press/Transnational Institute 1992).
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accept a program of structural adjustment.64 It is not clear that
President Aristide, the elected leader of Haiti, would have
approved such a package without such coercion. Nevertheless,
President Aristide had no choice but to accept the package in order
to better his fellow countrymen's living conditions.
After the coup by the Haitian military in September 1991,
Aristide remained in exile in the United States, and then returned
to Haiti in 1994. Even though the temporarily-deposed leader's
return marked a triumph over a military coup, Aristide had become
even more dependent on the good will of the IMF and the U.S.
government in trying to improve the Haitian economy after three
years of international sanctions.
e.

Structural Adjustment Programs

Structural adjustment programs are an increasingly important
part of the emerging law of the global economy. To call them
"law" may in one sense be inaccurate, as there is no binding legal
obligation for any country to accept structural adjustment
programs. But just as states within the United States of America
find that the "strings" attached to federal aid function much like
federal mandates, so many developing countries, facing the
prospect that the availability of crucial loans and aid depends upon
their adoption of structural adjustment programs, find that such
programs function as regulations imposed on them by the "New
World Order," rather than as voluntarily-undertaken commitments.
Structural adjustment loans were nominally intended to
relieve the debt crisis, convert domestic economic resources to
production for export, and promote the penetration of MNEs into
previously restricted economies. 65 Most developing countries have
undergone structural adjustment. In the 1990s, the program was
64
Multinational Monitor. An Interview with Camille Chalmers, Haiti's
Latest Coup, Structural Adjustment and the Struggle for Democracy (Visited
May 1997) <http://www.infoasis.com/people/stevewt/IMF_WB/HaitiStruc.

Adj_MNM.html>. Prior to the 1991 coup, the economic policy of Haiti was
based on priorities of the population. After the Haitian military's return to
power, the program was one totally dictated by the international financial
institutions (most notably, the World Bank and the IMF).
65
See George & Sabelli, supranote 42, at 12.
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extended to the former Soviet Union, the former socialist countries
of Eastern Europe, and India.
Under structural adjustments, developing countries typically
are required to devalue their currency, dramatically cut spending
on social services (medical care, food stamps, agricultural
subsidies, public transportation, environmental regulations,
subsidized housing, and public education), eliminate barriers to
foreign multinationals and trade, privatize national assets,
deregulate business,
decrease wages, restrict credit, and raise
66
interest rates.
A standard requirement of structural adjustment is that the
debtor nation must increase its level of exports at all costs, and the
ultimate goal of structural adjustment is to restore a positive
balance of payments so that the debtor government will have spare
cash on hand to service its debts. 67 Much of the hard-earned
foreign exchange is devoted to interest payments. For a country
whose currency is unacceptable in international financial
transactions (a category which covers virtually all developing
68
countries), the only option is to earn cash through exports.
Government acceptance of structural adjustment is the condition
for receiving financing from the IMF and the Bank, and
consequently from other public and private sources (mainly private
U.S. banks and investors).
The privatization of national assets has in certain cases helped
multinationals gain control of strategic sectors of an economy. For
66

See Susan Meeker-Lowry, Mr. Budhoo's Bombshell, Third World

Traveler, Summer 1995, at 2. Mr. Davison Budhoo, a senior economist with the

IMF for more than 12 years, publicly resigned in May 1988.

A native

Grenadian, Budhoo was responsible for designing and implementing Structural

Adjustment Programs for African, Latin American and Caribbean nations. His
100-plus page open letter to Michel Camdessus, managing director of the IMF,
entitled "Enough is Enough" sent shock waves around the world, making front
page headlines in many countries (curiously, however, not in the United States).

Budhoo was the first person to break the IMF's code of silence regarding the
organization's internal affairs by exposing extensive statistical fraud carried out
by the IMF in Trinidad and Tobago during the period of 1985 to1987. (Source:

Susan Meeker-Lowry).
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Brown & Tiffen, supra note 63.
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example, Haiti is currently under a structural adjustment program
which calls for the privatization of enterprises that include the
telecommunications company (Teleco), the electric company
(EDH), the National Bank of Credit, the Popular Bank of Haiti, the
ports, the flour mills, a Haitian cement company, and an oilproducing enterprise. 69 In 1996, of the 10 enterprises on which
bids were placed, foreign corporations bid on nine. 70 Again,
multinationals are concerned with maximizing their profits, not
with supporting a national development plan. Moreover, national
sovereignty of developing countries like Haiti is at stake.
C.

Conclusion

There are good reasons for exploring the possibility of
making international human rights law a part of the emerging law
of the global economy. As this brief overview indicates,
developments in the international economic field have the potential
to exert powerful influence on human rights, particularly in the
field of economic and social rights. As international financial
institutions increasingly involve themselves in questions of
political infrastructure and indeed, within the governmental
infrastructure itself, there are valid concerns over whether human
rights are given adequate consideration.
MNEs play several roles in these developments. First, much
of the emerging law of the global economy is intended to give
them relatively free access to the economies of countries around
the world. Though freedom of movement of persons tends to be
highly restricted, freedom of movement of capital is increasingly
69

Multinational Monitor, supra note 64, at 3.
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the norm. Because of their size and power, MNEs, driven by the
pursuit of profits, may use their access to national governments to
promote their economic agenda in ways that are inconsistent with
the national governments' policies of promoting its citizens human
rights. They may also use their freedom of movement to threaten
to "close up shop" and go elsewhere if the host governient strays
too far from policies acceptable to MNEs. Thus, the emerging law
of the global economy may well bolster the already considerable
power of MNEs vis-A-vis host governments. Accordingly,
extending human rights law to cover activities of MNEs may be
wise.
Second, armed with financial and political resources, MNEs
use lobbyists to and other agents to exert significant influence on
policies adopted by international financial institutions. For
example, if an international financial institution considers denying
loans to Indonesia because of its human rights violations, MINEs
are likely to retain powerful lobbyists to dissuade the institution
from making such a decision. This kind of influence also increases
the power of MNEs when they are successful because the host
government remains indebted for the MNE's use of political
capital that the host government could not have afforded.
On the other hand, it is not enough simply to assert that
human rights norms should govern the conduct of MNEs. Any
attempt to extend the scope of human rights law will necessarily
raise profound theoretical and practical issues, which are discussed
in the following part. At the same time, it is also important to
understand that while such a development would represent an
extension of international law, it would by no means constitute an
unprecedented development.
II.

The Place of Multinational Enterprises in Contemporary
International Law
A.

A Brief History of Multinational Corporations in
International Law

In one sense, the role of MNEs in international law has long
been limited by the state-centered character of international law.
Traditionally (at least since the nineteenth century), international
law has regulated only relations among states. Entities such as
natural persons, corporations, or other organizations were not
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considered "subjects" of international law, an exclusion that had
both substantive and procedural implications.
Substantively, the exclusion of non-state entities from the
domain of international law meant that only states had rights and
obligations. One major exception to this approach was that
individuals and corporations did have rights to protect against both
the arbitrary expropriation of their property and other kinds of
mistreatment at the hands of a foreign state. In fact, individuals
might have affinrative rights against foreign states, most notably
in international law's requirement
that states protect foreign
71
violence.
mob
against
nationals
Procedurally, only states could take action in the diplomatic
arena, and only states could press claims in international fora like
ad hoc arbitral tribunals and international courts. Therefore, even
if a corporation's property was expropriated by a foreign state in
violation of international law, it had no "standing" to bring a claim
directly against that state. The only hope of relief was to persuade
its own state to espouse the claim and press it against the offending
state.
This account of the substantive and procedural limitations of
international law is potentially misleading, however. Even though
international law theoretically pertained only to relations among
states, a significant part of what the United States and many
European states concerned themselves with in their international
relations was how their own corporations were faring at the hands
of other states. Although corporations had little, if any, formal
doctrinal role, a central concern of international law throughout
much of the nineteenth and early twentieth centuries was the
activities of MNEs.
Typically, disputes concerned a claim by a European nation
or the U.S. that another less powerful state (for example, a Latin
American country) had failed to respect the European or U.S.
company's contract or property rights. The era was marked both
by sharp doctrinal contention, as evidenced by the controversy
over the Calvo clause, and by gun-boat diplomacy, as colonial
powers backed up their claims under international law with force.
Developments in many spheres brought about fundamental
changes starting with the end of World War I. The new emphasis
Dinah L. Shelton, Private Violence, Public Wrongs, and the
Responsibility ofStates, 13 FORDHAM INT'L L.J. 1 (1990).
71
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on the principle of self-determination brought to the forefront a
new subject of international law, namely "peoples." The almost
exclusively state-centered character of international law doctrine
began to break down. At the same time, the decline in gun-boat
diplomacy and other forms of intervention, marked by the United
States' announcement of a "good neighbor policy" in the 1930s,
lessened the occasions for acute conflict over the rights and
privileges of MINEs.
After World War II, the process of
decolonization improved relations between the developed and
developing countries.
The rise of the New International Economic Order (NIEO) in
the 1970s reflected the realization by many developing countries
that decolonization and national independence alone were not
sufficient to bring about full autonomy. 72 U.N. resolutions
proclaiming a New International Economic Order asserted that
greater control over natural resources was indispensable to the
independence of many developing countries. Significantly, one of
the most hotly disputed areas of the NIEO concerned developing
countries' attempts to treat the issue of expropriation of a foreign
national's property as primarily a matter for the expropriating
state's law, rather than as a matter of international law. For
developing countries, this was an effort to assert greater control
over MNEs; yet developed countries viewed this measure as an
attempt to subject MINEs to arbitrary expropriation.
In the end, the NIEO failed to bring about a change in the
international law regarding the rights of MNEs. The sudden
appearance of the 1980s debt crisis, in which a number of
developing countries found themselves on the brink of national
insolvency, played the most important role in pushing the NIEO
off the international agenda, as both developed and developing
states struggled to deal with the crisis.
The NIEO was not, however, the only international effort to
regulate MNEs. The UN has also engaged in other "regulatory"
efforts relating to MNEs. For example, the UN's consumer
protection principles are in one sense an effort to place limits on
the powers of MNEs. Non-governmental organizations that seek
F.V. Garcia-Amador, The Emerging International Law of Development
(1990).
72
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to secure voluntary compliance by MNEs 73 have also promoted
various model business principles and corporate codes of conduct.
B.

The status of MNEs in contemporary
international law: Should MNEs be treated as
subjects of international law?

MNEs have long been a concern of international law in a
variety of ways. At the same time, the traditionally state-centered
character of international law has rendered their exact legal status
uncertain. Thus, the Restatement (Third) of the Foreign Relations
Law of the United States observes that the "multinational
enterprise or corporation.., is an established feature of international
economic life, but it has not yet achieved74 special status in
international law or in national legal systems."
This part of the article will address whether MNEs should be
regarded as "subjects" of international law.75 In essence, this part
raises the question, to what extent should MNEs be regarded as
having their own legal capacity under international law?
1. Recognition of other Entities as Subjects
As noted above, international law and relations have
traditionally rested upon the conduct between nation-states
exclusively, with notably limited exceptions. 76 In this regard, only
states have enjoyed fall legal personality as subjects under
international law. However, the increasing importance of non-

73

Restatement (Third) of the Foreign Relations Law of the United States §

213, Rep. Note 7 (1987).
74

Id.

The authors of this article define "subject" to mean "those entities or legal
persons entitled to rely upon legal rights, obliged to respect legal duties, and
privileged to utilize legal processes."
75

Mark Janis, An Introduction to International Law 176 (2d ed. 1993)
[hereinafter Janis].

76

1999-20001

Multinational Enterprises

215

governmental actors 77 has undermined the state's role as the sole
actor on the international stage. 78
This discussion focuses on the emerging substantive and
procedural status of non-state actors. "Substantive" here refers to
whether the entity's status, powers, and relations with others are
governed by international law, instead of domestic law.
"Procedural" refers to whether the entity has access to international
(as well as domestic) mechanisms for dispute resolution.
a. International Governmental Organizations
International governmental organizations are by definition
subjects in the substantive sense, and have increasingly been
recognized as "subjects" in the procedural sense as well. Since the
second half of the nineteenth century, many public international
organizations have come into existence as a result of international
agreements among states to achieve common goals. Because these
organizations are created by the express consent of the states
through an international agreement, they gain international legal
personality through the delegation of the states' sovereign
powers. 79 Accordingly, these organizations typically have powers
to enter into agreements with states, 80 establish new programs, and
take a wide variety of other actions, at least insofar as their
governing charter permits.
This Note does not attempt to fully elaborate on public international
organizations, the phenomenon of non-governmental organizations, the
individual, or corporations. Rather, reference is made to these entities solely to
illustrate the trend of other entities' acquiring legal personality alongside the
state.
77

For a discussion on how three fundamental systemic developments (global
communication revolution, regulatory competition among states, and the

78

diminished priority of territorial security) have undermined the durability of
state power, see Peter J. Spiro, New Players On the International Stage 2
Hofstra L. & Pol'y Symp. 19, 21-23 (1997) [hereinafter Spiro].
79

Janis, supra note 76, at 188-189.

so
Vienna Convention on Treaties Concluded Between States and
International Organizations or Between International Organizations, U.N. Doc.
A/CONF. 129/15 (March 20, 1986).
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Not only are they recognized as "subjects" in the substantive
sense, but also international governmental organizations enjoy
some procedural legal capacity. Even though public international
organizations are unable to bring claims to the International Court
of Justice ("ICY'), they may have the power to request advisory
opinions from the ICJ on matters within their competence.81 In
addition, international organizations8 2have been able to bring claims
before regional international courts.
b. Non-governmental organizations
Non-governmental organizations ("NGOs") are entities of
non-national definition and not-for-profit orientation. Hailed today
as the harbinger of an "international civil society," they have roots
dating prior to WWII.8 3 Unlike international organizations, NGOs
are not created by treaties, nor do NGOs partake in international
legal personality through the express delegation of states.
Nonetheless, they have played significant roles in international
law. The most notable example is the International Committee of
the Red Cross ("ICRC"), which plays a key role in administering
the four Geneva Conventions
and other bulwarks of international
84
law.
humanitarian
In addition, NGOs that satisfy certain basic criteria are
extended "consultative status" pursuant to article 71 of the U.N.
Charter. This status affords them the opportunity to have access to
ECOSOC proceedings, to advance oral and written interventions,
and to propose agenda items.85 NGOs have also increasingly
86
received the right to participate in U.N. world conferences.
81

Charter of the U.N., Art. 96, 59 Stat. 1031, T.S. 993, 3 Bevans 1153.

82

Janis, supranote 76, at 190.

For a discussion on pre-WWII history of NGOs, see Lyman White,
International Non-Governmental Organizations: Their Purposes, Methods and
83

Accomplishments (1951).
84

Janis, supra note 76, at 174-175.

For a more detailed discussion (including citations) on the limited formal
status of NGOs, see Spiro, supra note 78, at 25-28.
85
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Id.
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e.Individuals
Traditionally, the rights and obligations of individuals have
not been governed directly by international law. This phenomenon
has been changing over the years, as individuals have increasingly
been afforded some degree of legal personality. Substantively,
individuals have been afforded protections under international
human rights treaties and customary law.87 In addition, obligations
of individuals have been recognized under international law since
the Nuremberg Tribunal. In this manner, individuals have been
held accountable for crimes for which punishment may be
imposed.88 Procedurally, individuals have the right to bring cases
before various international human rights tribunals (e.g., the
European Court of Human Rights).
d. Corporations
Not only have the non-state actors enumerated above enjoyed
both substantive and procedural legal capacity, to some extent, but
corporations under international law have also been a part of this
trend as well. For example, corporations have contractual rights
under long-term development contracts with foreign states, and are
governed by international law instead of domestic law. As one
arbitral tribunal stated, "...Contracts between States and private
persons can, under certain conditions, come within the ambit of a
branch of international law: the international
particular and new
89
contracts."
of
law

87

See generally, Universal Declaration of Human Rights, U.N.G.A. Res.

217A (III), U.N. Doc. A/810 (Dec. 10, 1948) [hereinafter "Universal
Declaration"]. Please note that the Universal Declaration is not a binding
international obligation, and rather is treated as customary international law.

88
For a discussion on the individual and international criminal
responsibility, see Ian Brownlie, Principles of Public International Law 561-563
(4th ed. 1990) [hereinafter Brownlie].
89
Texaco Overseas Petroleum Co. & California Asiatic Oil Co. v. The
Government of the Libyan Arab Republic award dated January 19, 1977, para.
32, reprinted in 17 ILM 1 (1978) [Eng. trans.].
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Corporations can also enjoy legal capacity in a procedural
sense. One example of this attribute is their legal capacity
pursuant to the Convention on the Settlement of Investment
Disputes between States and Nationals of Other States. 90 The
International Center for Settlement of Investment Disputes
("ICSID") administers both conciliation and arbitration
proceedings for the settlement of91 investment disputes between
governments and foreign investors.
2. Should MNEs be Recognized as Subjects of
International Law?
As the preceding discussion suggests, the emerging global
stage continues to develop as non-state actors play an enhanced
role. This development might suggest one approach to the
question of INEs and human rights law. In essence, if states are
bound by international law to respect human rights, then perhaps
MNEs should be treated as subjects just like states, with all the
corresponding obligations. Both the decline of the state monopoly
of power in the international community and the rising power of
MNEs suggest such an approach.
Before turning to whether MN-Es should be regarded as
subjects, however, it is useful to examine more closely what is
entailed in the question. Specifically, one might ask whether such
an all-or-nothing approach is necessary. As stated previously, the
state is the paradigmatic subject in international law in the
substantive sense. International law directly places a wide range of
rights and duties on states. Equipped with the capacity to maintain
its rights under the widest range of international forums, the state is
also the paradigmatic subject in a procedural sense. 92 There is no
reason, however, why these characteristics must necessarily be
On March 18, 1965, the Executive Directors of the International Bank for
Reconstruction and Development (the World Bank) approved the text for the
90

Convention for submission to member states for signature and ratification. See
Aron Broches, Selected Essays: World Bank, ICSID, and Other Subjects of
Public and Private International Law 164 (1995).
91

Id.

92

See Brownlie, supranote 88, at 58.
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bundled together in precisely this form. It may be useful to
disaggregate them.
To begin with, the substantive and procedural characteristics
of a subject can be separated. These characteristics do not need to
be bundled together in order to create a legal personality. For
example, as noted in Part III(A), foreign individuals and
corporations have long had rights under international law that
regulated situations such as when the host government sought to
expropriate the corporation's property. However, for a long time,
individual or corporate investors lacked an international forum in
which to bring a claim for violation of their rights. Instead,
through diplomacy or possibly arbitration, the state in which the
individual or corporation was a national could espouse the claim
and seek redress against the offending state. In short, individuals
and corporations had rights under international law, but they did
not have a procedure pursuant
to which they could impose
93
enforcement on their own.
The substance of the rights and duties, moreover, can be
direct or indirect. To the extent that international law comes to
impose duties on MINEs, that imposition could be accomplished by
any of the following three routes, or some combination of the
three. Each route, along with its advantages and disadvantages,
will be discussed at length below.
a. Imposing duties on states to regulate MNEs
International law may answer the question of whether MNEs
should be subjects of international law indirectly by placing a duty
on states to regulate MINEs, either collectively or individually.
Under this theory, international law would not place duties directly
on MNEs. Rather, state regulation would subject MNEs to
international norms. This is not a new approach. States currently
have an affirmative duty to prevent and punish conduct that
Even though distinct, the substantive and procedural aspects of legal
capacity often merge, as illustrated by the tendency to regard the arbitrary
expropriation of a foreign investor's property not as a wrong under international
law to the investor, but rather to the state of which the investor was a national.
See generally, Brownlie, supra note 88, at 518-552, and Janis, supra note 76, at
237-240.
93
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violates protected human rights norms. Under this approach, the
central issue lies in deciding which norms states should be required
to enforce against MNEs. In order to make this approach
successful, a state's failure to regulate INEs would result in
enforcement against that state.
This approach would require the least deviation from the
traditional state-centered character of international law, and this
continuity could thus prove advantageous. States are powerful
actors because they possess a wide range of enforcement powers.
Rather than creating new international enforcement mechanisms,
the international community could use existing domestic
enforcement mechanisms to regulate MINEs.
On the other hand, this approach does have disadvantages. In
particular, this approach is vulnerable to today's global realities.
As highlighted in Part II, MINEs are becoming increasingly more
powerful and their operations often extend beyond the reach of
states. Additionally, because of MINEs' position in the global
economy, states may be reluctant to regulate the same companies
that improve a country's economic future. The fear among states
is that efforts to hold an MNE accountable could force the
company to close its operations in that country and instead move to
a more lenient and compromising state. Such an action by an
MNE could cause a "race to the bottom" effect, thereby giving
INEs more power over states as host governments in developing
countries grow reluctant to question and deter an MINE's business
activities. Separate from this concern, states are notoriously
inconsistent in their respect for and enforcement of international
human rights. Therefore, placing strict enforcement of human
rights obligations into the hands of states as a method of regulating
MNEs could prove problematic.
1. Imposing duties on MNEs directly,
with a state action requirement
Another alternative would be to impose duties on MNEs
directly when MINEs meet a "state action" requirement. Where
there was no state action, the regulation of MINEs would be with
left to states' domestic law rather than international law. 94 But, in
94

Whether states would have full discretion in that regard, or would instead

be subject to duties under international law, remains a separate question.
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situations in which the MNEs' conduct amounted to state action,
the companies would be held liable on the same grounds as a state.
This approach is by no means unprecedented,
as cases against
95
show.
Statute
Tort
Alien
the
under
MNEs
Pursuant to this approach, the central question remains, what
activities are sufficiently "state-like" in order to be deemed state
action? In terms of enforcement, the question is, who may bring
an enforcement action. In addition, it would be necessary to
address the question of creating appropriate international
adjudicatory forums.
As with the first approach, imposing duties on MNEs directly
would require relatively little departure from the existing structures
of international law. Furthermore, one of the greatest advantages
to this approach is that it would make MNEs responsible in
instances where their actions most resemble those of states.
However, the current structure of international law may not be
fully suited to appreciate the wide range of human rights concerns
applicable to MNEs. Because some norms are not completely set
forth and consistent among all states, some inadequacies may arise.
c. Imposing duties on MNEs directly, without a
state action requirement
The third approach would be to impose duties on MINEs in
accordance with international law. Unlike the second approach,
there would be no need for a state action requirement, and unlike
the first approach, states would be under no international
obligation to regulate MNEs.
To some extent, this third approach has also been utilized.96
In further utilizing this approach, the main question would be
whether an MNE violated a particular norm. International norms
For a discussion on characterizing private action as state action as a means
of expanding which entities should be held accountable under international law,
see Ariadne Sacharoff, Multinationals in Host Countries: Can They Be Held
Liable Under the Alien Tort Claims Act for Human Rights Violations?, 23
Brooklyn J. Int'l L. 927 (1998).
95

See Part IV.A of this article, which discusses the concept of holding
MNEs accountable for use of slave or forced labor.
96
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could be enforced in domestic courts, but the creation of
appropriate international I would also be needed to ensure some
degree of uniformity.
The greatest advantage of placing duties directly on MINEs is
that it would combat the very real problem of the amount of power
MNEs hold without any accountability. In essence, the problems
discussed in Part II could be adequately addressed. Additionally,
this approach would help develop consistent equal treatment
among all MNEs, regardless of the host countries' willingness or
ability to enforce certain human rights.
Imposing duties directly on MINEs, however, would require
the greatest departure from the existing conceptual structures of
international law. Such a departure may be feasible only where the
norm itself is universally recognized and relatively concrete.
Where the norm is vague or contested, the eagerness of states in
their competition for MINEs' investment would almost certainly
undermine the norms. Finally, this approach would depend
heavily on creating new institutions for enforcement and
compliance. In other words, this approach may be optimal, but its
full import could demand more by way of institutional innovation
than the international community can deliver, at least for now.
2. Conclusion
Given that each approach has its advantages and
disadvantages, it would seem preferable not to adopt any one
approach exclusively. Rather, it may be preferable to select the
approach (or combination of approaches) best suited for a
particular substantive area. The discussion in the next part
examines the advantages and disadvantages of each in connection
with the rights and duties of MNEs in three selected areas: the right
to life, the right to health and a healthy environment, and laborrelated norms.
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3. The Rights and Duties of
Multinational Enterprises under
International Law
A.

The Nature of Human Rights and Duties

Just as any discussion of whether MNEs should be "subjects"
of international law must explore what that question itself means,
so is it necessary to consider what is a human rights norm.
Discussions of human rights norms often draw two types of
distinctions. The first distinction is between positive and negative
rights, and the second distinction is between civil and political
rights and economic and social rights.
These two distinctions often merge, as some commentators
assert that the only real human rights are negative rights, and civil
and political rights are the only negative rights. This Article
proceeds on a different basis, to wit, that the full range of human
rights needs to be considered in discussing the human rights norms
applicable to MNEs. Without this basic theoretical premise, the
task of addressing the human rights concerns generated by the rise
of MNEs' power would be wholly incomplete.
Civil and political rights have often been characterized as
negative rights because an obligation is imposed on state parties to
abstain from activities that would violate them. It has also been
said that civil and political rights are cost-free rights, which means
that protection of these rights can be achieved without incurring
significant costs. Therefore, civil and political rights are considered
to be capable of full and immediate realization. All the state must
do is enact legislation that outlaws the activities that violate these
rights.
Part 3 of the International Covenant on Civil and Political
Rights (ICCPR) sets out what are often considered to be negative
civil rights. They include the right to life, the right to be free from
torture and inhuman treatment, the right to be free from slavery
and forced labor, the right to liberty and security, the right of
detained persons to be treated with humanity, the right to move
freely and to choose one's residence, aliens' right to be free from
arbitrary expulsion, the right to a fair trial, the right to free
association, and the right to privacy.
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On the other hand, positive rights are thought to require
active intervention by governments in order to implement
initiatives that would achieve their success. Economic, social, and
cultural rights are typically cited as the prime example of positive
rights. These rights are protected by a variety of instruments. On
the international level, such protections are codified in the
International Covenant on Economic, Social, and Cultural Rights.
On the regional level, positive rights are protected under the
European and Social Charter, the Protocol to the American
Convention on Human Rights, and the relevant articles of the
African Charter on Human and Peoples' Rights.
These
instruments safeguard the right to work, education, health, an
adequate standard of living, and cultural life, as well as the right to
enjoy the benefits of scientific progress.
Economic, social, and cultural rights have been attacked as
raising issues that are inherently intractable and unmanageable,
and thus too complex to be dealt with as rights. Such rights have
also been viewed as culturally relative. To such critics, only civil
and political rights relate to widely shared values to which
governments are committed. Finally, the positive norms of
economic, social, and cultural rights are seen as ideological,
thereby necessitating an unacceptable degree of intervention in the
domestic affairs of states, and as inherently incompatible with free
market economies.
As a philosophical matter, there is no basis for affirming civil
rights as the only rights. First, civil and political rights are positive
as well as negative. It may well take affirmative government
protection to ensure that one's right to life is respected.97
Protecting civil rights requires a strong and independent judiciary,
and creating such a body is an affirmative project that requires
massive resources and years of work. Conversely, economic rights
can be negative. For example, rights to unionize are traditionally
thought of as economic rights. At the very least, they require the
government not to prevent workers from arbitrarily forming
unions. Indeed, the right to unionize looks very much like the right
to the freedom of association.

Henry Shue, Basic Rights: Subsistence, Affluence, and U.S. Foreign
Pojcy 13-34 (2d ed. Princeton University Press 1996).

97
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Second, civil and political rights cannot be sharply
distinguished from economic and social rights by the degree of
universality. Civil and political rights are not absolutely universal.
For example, different states take different approaches in
reconciling their beliefs in freedom of speech and in the
prohibition of racial discrimination, at least regarding hate speech.
Likewise, the more political of these rights, i.e., those having to do
with government and governance, are intrinsically linked with the
particular system of government existing in a particular state. 98 As
there is no universal agreement on a particular political system,
there can be no universal agreement on whether such political
rights may be recognized or even enforced. Conversely, economic
and social rights are not purely relative. For example, the
universal response to famine - to seek to alleviate it by
international aid - strongly suggests that there is a degree of
commonality on the issue of the right to food.
Thus, it is important to reject a simple-minded favoring of
civil and political rights over economic and social rights in the
"bill of rights" of the new constitution of the emerging global
order. Of course, some rights are more fundamental than others,
99
and some are more costly or difficult than others to implement.
What those inescapable facts cannot do, however, is justify
ignoring a whole category of human rights, specifically, economic,
social, and cultural rights.
Indeed, the kinds of concerns that MNEs raise for human
rights do not fit neatly within one category or the other. Thus, both
positive and negative rights are of particular concern when it
comes to MNEs, and are most often interrelated or intertwined.
For example, the right to freedom from slavery and forced labor
(considered a negative right) can be and is most often linked to the
right to just and favorable conditions of work, the right to form and
join trade unions, and the right to strike (all of which are
98

Id.

It is also true that the institutional context of the enforcement of human
rights norms may have a bias one way or the other. If enforcement is largely left
to adjudicative bodies with limited powers, for example, the tendency may well
99

be for those bodies to emphasize negative rights. Even so, there is no reason to
expect that such rights will be exclusively civil and political rights.
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considered positive rights). Both types of rights, negative and
positive, make up the strata of labor rights that concern the status
of the worker in the international context.
B. The Duties of MNEs
1. Introduction
There is no definitive or comprehensive international code or
standard specifying the responsibilities of MNEs under
international law. Like everyone else, corporations have a duty
under the International Bill of Human Rights °0 to respect the
rights of others. Provisions under each of the internationally
recognized covenants state that no private entity may "engage in
activity, which treads upon another person's rights and freedoms."
However, for the most part, these covenants do not legally bind
individual entities to prevent abuses of international human rights,
and instead bind the states that ratified these agreements.
Legally, these states are charged with the responsibility of
regulating MNEs' activities. For example, in Doe v. Unocal
Corp.,1° 1 the plaintiffs alleged that Unocal had violated various
international human rights, such as forced labor and summary
execution and torture, in furtherance of their joint venture with the
state in the Yagana gas pipeline project. The court held that
"torture and summary execution when not perpetrated in the course
of genocide or war crimes, are proscribed by international law02only
when committed by state officials or under the color of law."'
100

The International Bill of Human Rights, U.N. GAOR, 3d Sess., Supp. No.

1, at 71, U.N. doc. A/565 (1948), includes the Universal Declaration of Human
Rights, U.N. GAOR, 3d Sess., 67h plen. Mtg. At 1, U.N. Doc. A/811 (1948); the
International Covenant on Economic, Social and Cultural Rights, G.A. Res.
2200, U.N. GAOR, 21st Sess., Supp. No. 16, at 49, U.N. Doc. A/6316 (1966)

[hereinafter ESC Covenant]; the International Covenant on Civil and Political
Rights, G. A. Res. 2200, U.N. GAOR, 21st Sess., Supp. No. 16, at 52, U.N. Doc.
A/6316 (1966); and the Optional Protocol to the International Covenant on Civil
and Political Rights, G.A. Res. 2200, U.N. GAOR, 215 t Sess., Supp. No. 16, at
59, U.N. Doe. A16316 (1966) [hereinafter ICCPR].
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Doe v. Unocal Corp., 63 F.Supp 880 (1997).
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At the same time, international law is arguably changing in
this regard. One sign of such a change is the argument that some
commentators have made to the effect that MNEs have an ethical
duty to recognize and respect international human rights. 103 In
this view, MNEs have a duty not to be the instruments of, or a
contributing factor to, a state's violation of human rights. The
precise implications of the duty depend largely on the position or
impact a given MNE has within the economy of the host state.
To be sure, this ethical approach has severe limitations. For
one thing, most MNEs either reject this approach or take a very
narrow view of it, articulating instead a policy of not becoming
involved in internal domestic affairs. More importantly, asserted
moral or ethical duties imposed upon MNEs will have little
meaning without any legal force to support it. One thing is certain:
The ethical duties approach will signal a shift in the direction of
recognizing human rights duties on the part of MNEs.
Another indicator is the increasing recognition that certain
activities when conducted by MNEs (or by MINEs in concert with
governments) amount to violations by MNEs of human rights
norms directly applicable to them. The most obvious example is
the Unocal case, in which the court held that the norm against
forced or slave labor, as well as certain other crimes like genocide,
applied directly to INEs without the implementation of any state
action requirement.
This discussion focuses on three basic norms applicable to
MNEs: (1) the right to life; (2) the right to health and a healthy
environment; and (3) labor-related norms. A comprehensive
discussion of all the conceivable norms that might apply to MNEs
would represent an enormous undertaking. Similarly, such norms
cannot be prescribed in detail at once, but rather must emerge from
on-going efforts to make human rights norms apply to MNEs. In
this sense, the formation of a bill of rights in the emerging
constitution of the global economy cannot be a mere drafting
exercise. It must be a living process.
In an effort to illustrate the usefulness of the basic norms
approach, this Part will establish a more concrete context.
Subsection two sets out a series of five "case studies" of incidents
103

Mark Baker, Private Codes of Corporate Conduct: Should the Fox Guard

the Henhouse? 24 U. Miami Inter-Am. L. Rev. 399,409 (1992-93).
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and situations that illustrate the kinds of human rights concerns
that can arise with respect to MNEs. Subsection 3 discusses the
norms in lights of these case studies.
2.

Case Studies

There are ample grounds for thinking that human rights
norms should be applied to MNEs. The case studies discussed in
this section reflect serious human rights violations in a multitude of
commercial and industrial activities that span across political and
socio-economic borders. The effects stemming from the activities
of MNEs range from environmental devastation to harming the
health of citizens, from leaving millions in abject poverty' 0 4 to
helping morally bankrupt regimes perpetuate human rights
violations by oppressing, killing, maiming, and torturing thousands
of citizens in host countries.
In their defense, MNEs typically make at least two assertions. The
first is a denial that MNEs engage in human rights violations. The
other assertion is that even if their activities include what others
consider to be human rights violations, the MNEs' presence in a
country helps the country move towards democracy, thereby
10 5
contributing to greater respect for human rights in the long run.
104

Some may argue that because these people were already living in abject

poverty, they are no worse off. While this point has some validity, someone
who is living in abject poverty and becomes employed (directly or indirectly
through subcontractors) by a multinational enterprise has legitimate expectations
of professional advancement. Some of these expectations include earning
enough to feed one's family, afford basic housing accommodations, purchase
basic necessities (clothes, shoes, etc.), and send one's children to school. When
the employee realizes that he/she must work approximately ten or more hours a
day, six days a week, in an environmentally-hazardous workplace where the
employee is subject to mental and verbal abuse, those initial expectations may
be dashed, and the worker may actually feel worse-off than before.
105

See Sacharoff, supra 95 at 927, 928. Multinationals Texaco and Unocal,

which do business in former Burma (now called Myanmar), claim that they are
providing an alternative to dictatorship (that is, a model of democracy), and that
moves to divest from Myanmar will only isolate the country and prolong the
duration of Burma's military dictatorship. Multinationals such as Texaco and
Unocal raise this defense in response to the assertion that their presence the
Burmese military dictatorship. These two companies view it as their corporate
responsibility to remain in Myanmar and not to divest.
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MNEs take this position because generally dictatorships and
totalitarian regimes lead to political instability. Understandably,
political instability in a country does not encourage foreign
investment. By steering a country away from totalitarianism and
towards more democratic principles, MNEs believe that greater
economic development prepares a country's infrastructure
economically and politically, thereby lessening political instability.
It is true that MINEs have the capacity to serve as a force for good
if they use their resources, technology, labor, capital, training,
knowledge, skills, and significant political influence to assist in the
development and promotion of human rights around the world. In
this sense, MNEs implicitly have the power to assist in paving a
trajectory towards democracy and development. 10 6
These
enormous commercial entities wield tremendous political and
economic power that, if harnessed 0correctly,
could improve the
7
quality of life for millions of people.1
However, there are reasons for doubting this defense. At the
very least, it is disingenuous for an MNE to claim that its presence
will help achieve democracy in the long run if its activities in the
host country include the use of forced labor, suppression of
unionization, and other human rights violations. Furthermore, it is
unclear that today's victims of human rights violations will
ultimately benefit or have a higher standard of living as a result of
MNEs' activities. 108 Even if economic development could be
Walter Rodney, How Europe Underdeveloped Africa 3 (1974).
"Development," as defined by the late Walter Rodney, a Guyanese political
scientist and the author of How Europe Underdeveloped Africa, means "selfsustaining growth." On an individual level, Mr. Rodney defines "development"
as greater freedom, creativity, self-discipline, responsibility, material well-being,
and increased skill and capacity. On a social level, Rodney defines
"development" as the ability to regulate both internal and external relationships.
Development becomes a matter of combining land, population, capital,
106

technology, specialization, and large-scale production.
Corporate Watch U.S.A., supra note 6, at 1. Unocal, a multinational
enterprise claims that by laying down a gas pipeline in the Karen and Mon states
107

of Burma (now known as Myanmar), the people in the vicinity will prosper
because of the improved standard of living.
How long should an oppressed and exploited people wait? One year? A
generation? A century? Even if we assume that an exploited people are willing
to await the benefit from the activities of multinationals, is there any guarantee
108

230

INT'L & COMPARATIVE LAW REVIEW [Vol. 8

correlated in the long-term with improved respect for human
rights, it would offer little solace to those imprisoned, tortured.
There is little solace to those children who toil 10 - 12 hours a day
under deplorable conditions in environmentally unsafe and
hazardous surroundings.10 9 In any event, for every liberalizing
Taiwan or South Korea, there is a Burma (now officially known as
Myanmar), Indonesia, Nigeria, Mozambique, China, or Peru,
where economic growth has so far simply sustained an
authoritarian regime. 110 Multinationals find developing countries
desirable because they provide the most efficient production in
today's market."' This source of abundant and cheap labor is the
that that group will in fact ultimately benefit? In the Disney case, CEO Michael
Eisner earned a whopping $575 million (or approximately $277,000 an hour) in
1998. Yet, the producers of Disney products and garments in Haiti earned an
average of 12 cents a day. The Disney factories have been in Haiti during the
past several decades. Haiti's sweatshop workers have yet to "benefit" from the
activities of Disney, and given Disney's history in Haiti, it is doubtful the
sweatshop workers will ever receive anything substantial or significant anytime
soon, if at all. Similarly, an argument can be made on the behalf of the
American consumer who has yet to "benefit" from the activities of Disney.
American consumers of Disney products are also the victims of massive
corporate exploitation. American consumers are paying exaggerated prices at
retailers, considering what Disney pays its garment workers, as well as the lack
of environment laws or enforcement mechanisms currently available in Haiti,
Disney's low transportation costs, and low taxes -all of which help keep
Disney's costs low. Many American consumers mistakenly believe they are
doing "better" because they are able to afford some Disney goods and services
or Nike products. Even the May 1999 issue of Money magazine currently
boasts that "Everyone's getting rich!" But everyone is not getting rich. In the
growing gap, the top 1 percent of households in America now have more wealth
than the bottom 95 percent. See Ellen Goodman, Another Day, Another Million
Miami Herald, April 16, 1998, at 23A.
109

Douglas Cassel, International Security in the Post- Cold War Era: Can

International Law Truly Affect Global Political and Economic Stability?
Corporate Initiatives: A Second Human Rights Revolution?, 19 Fordham Int'l
L.J. 1980.
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Id.

II Multinational enterprises thrive on host countries mainly because these
countries often do not enforce the same environmental and labor standards that
are found in the countries in which the MNEs have their headquarters. As of
yet, the MNEs are not required to follow any international or home standards for
the treatment of the environment and their employees, and instead are only
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prime characteristic that interests MNEs. It is unclear that their
mere presence in a developing country will promote human rights
in the long run.
In short, the case studies below reveal a situation in which ongoing, concrete violations are taking place. It seems inadequate to
respond to the call for greater protection of human rights with a
promise that MNEs' role in promoting a global economy will
indirectly promote democracy and respect for human rights.
a.

Royal Dutch Shell in Nigeria

This section discusses human rights violations related to oil
production by Netherlands-based Royal Dutch Shell ("Shell") in
the Niger River Delta. 1 2 The Niger River Delta has been the site
required to comply with the laws and standards of the host country. Because the
host country's standards typically do not conform with international standards
for labor and the environment, or when they do conform, usually there are no
enforcement mechanisms available to enforce those standards, the MNEs' costs
are substantially lower. In the Nike Vietnam case study set forth in Chapter IV
of this article, the factories often times exceeded the Vietnamese legal limits for
chemicals and glues (in part because of the use of toluene, a toxic chemical), as
reported in 1996 by the Ho Chi Minh City Health Department. The report also
provided many recommendations that seek to ameliorate these problems. As of
March 12, 1997, the Sam Yang factory management did not implement any of
the recommendations in the report. The factory management ignored the
recommendations made by Nike's labor practice department, such as the
recommendation that the management leave factory doors open in case of fire.
See Practices in Vietnam, <http://www.saigon.com/nike/reports/reportl/html>.
These conditions are precisely what attracts the MNE to the host country.
If one host country enforces its environmental and labor laws or enacts more
stringent regulations, the MNE will find another host country which does not.
For example, in the Philippines, two shoe factories in the Bataan export zone
have announced that they will close because Nike has pulled its orders. At
another factory in the nearby Cavite Export Processing Zone, hundreds of
Filipino workers may lose their jobs as a result of another withdrawn Nike
contract. The factory workers in the Philippines have worked hard to get their
legal rights enforced, and also to receive higher wages. Notably, the wages of
Philippine factory workers are among the highest in the region. See Boycott
Nike, supranote 18.
Some of the other multinational enterprises that have the largest share of
Nigerian oil production are: Shell (a Dutch-British entity), Chevron (American),
Mobil (American), Texaco (American), Elf Aquitaine (French), and Agip
(Italian). In 1958, Shell discovered petroleum near the Niger River Delta in
112
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of major confrontations between the people who live there and the
Nigerian government security forces, resulting in extra-judicial
executions, arbitrary detentions, and draconian restrictions on the
rights to freedom of expression, association, and assembly." 3
These violations of civil and political rights have been committed
principally in response to protests about the activities of the
multinational companies that produce and refine Nigeria's oil.
For several years, Ken Saro-Wiwa led an activist group of the
Ogoni ethnic minority in the Niger River Delta. The Ogoni people
claimed that Shell drilling and pipelines had polluted their waters
and poisoned their lands, ruining not only their environment but
their livelihoods, which depended on fishing and farming."14 The
Ogoni also claimed that they were not benefiting from Shell's
exploitation of their land. Although Shell claims to have supported
dozens of projects in Ogoniland, 1 15 the Ogoni maintain that most
of the money from oil production that stayed in Nigeria went into
the pockets of corrupt members of Nigeria's military regime.116
In the early 1990s, members of an ethnic activist group
allegedly sabotaged Shell's equipment. To preserve its investment
in Nigeria, Shell called upon the local authorities to protect its
Nigeria. Since then, Shell has extracted over $30 billion worth of oil and natural
gas from its drillings in Nigeria. Shell, Mobile, Chevron, Texaco, Elf
Acquitaine, Agip, and other oil companies generate eighty percent of Nigeria's
annual revenue. See Hoover's Handbook of World Business 217 (1993).
Even though Nigeria is the world's sixth-largest oil producer, many
Nigerians (Hausa, Yoruba, Tbo Ogoni, etc.) live without running water, paved
roads, or electricity. See Democracy Now, Voices from the NigerianResistance:
Nigerian Youths Release Oil Workers (Visited Mar. 22, 1999)

<http://www.pacifica.org/ programs/nigeria/html>.
Human Rights Watch World Report, 1999 Chapter. The Price of Oil:
Corporate Responsibility and Human Rights Violations in Nigeria's Oil
22,
1999)
Producing
Communities,
(Visited
March
<http://www.hrw.org/hrw/press/ 1999/feb/nigsumm.html>.
113
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Cassel, supranote 109, at 1963, 1965.

Shell purports to have supported dozens of community projects in
Ogoniland and recently boosted its budget for environmental improvements to
over US $100 million. See Human Rights Watch World Report supranote 113.
115
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corrupt and
property. However, the local authorities are ruled by a 117
Abacha.
Sani
General
by
led
regime
military
repressive
According to an investigation conducted by The New York
Times, Shell called in the Nigerian military's hit squad, and
according to Dr. Owens Wiwa, brother of Ken Saro-Wiwa, the
security forces killed 2,000 Ogoni and destroyed approximately
thirty villages. 118 Evidently, the New York Times' investigation
unveiled that Shell helped to transport troops, provided boats, and
even paid salary bonuses to troops that participated in the
aggression against the Ogoni people. 119 Subsequently, Mr. Ken
Saro-Wiwa and several other activists were arrested, jailed,
convicted, and sentenced to death in late 1995. The witnesses
called on behalf of the military regime recanted their testimony,
claiming that they had been bribed, and one key witness swore in
an affidavit that he had been promised Shell contracts and money
"from Shell and the government" if he incriminated Mr.SaroWiwa. 120 Even though Shell's Chairman sent a last-minute request
for clemency based on humanitarian grounds, Mr. Ken Saro-Wiwa
and eight other Ogoni peoples activists were executed on
November 10, 1995.121
Approximately four years later, Nigerian newspapers reported
that military forces killed up to nineteen people near export
terminals owned by Shell Oil. 122 The killings occurred in the
Niger River Delta region, where dissension between multinational
oil-producing companies and local communities had grown
117

Id.
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Paul Lewis, Blood and Oil: A Special Report: After Nigeria Represses,
Shell Defends its Record N.Y. Times, Feb. 13, 1996, at Al.
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Human Rights Watch World Report, supranote 113.
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Directory of Transnational Corporations, Public Information Network

Directory of Transnational Corporations, February 1996 Edition, Compiled by
George Draffan (Visited March 22, 1999) <http://violet.berkeley.edu/
-orourke/data/E.html.>.
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See Democracy Now, Voices from the Nigerian Resistance supra note
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intensely in recent months. In January 1999, Nigerian leader
General Abdulsalami Abubakar ordered troops into the Niger
River Delta region after protests erupted against environmental
destruction and growing impoverishment.
b.

The Gap in El Salvador, Central America

Acquiescing to mounting criticism from activists, consumers,
and labor organizers over human rights abuses in Central
American maquiladoras (assembly plants), The Gap, Inc. has
become the first major multinational retailer to agree to
independent monitoring of its contractors.1 2 3 In December 1995,
representatives from The Gap and the National Labor Committee
Education Fund in Support of Worker and Human Rights in
Central America (NLC) signed an agreement pursuant to which
observers from the Human Rights Ombudsman Office in El
Salvador, the Washington, D.C.-based Interfaith Center for
Corporate Responsibility (ICCR), and other human rights groups
gained access to the plant of The Gap's Salvadoran contractor,
Taiwanese-owned Mandarin International. 24 However, according
to a spokesperson for The Gap, the agreement applies only to the
independent 1monitoring
of the company's assembly contractors in
25
El Salvador.
Eighteen year-old Judith Viera worked in the Mandarin plant
making tee-shirts for The Gap. She described the conditions
during her employment with Mandarin as a sweatshop. 126 Even
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Multinational Monitor, Behind the Lines: The U.S.-Salvador Gap (Visited

Mar. 15, 1999) <http://www.essential.org.monitor/hyper/O 195.html>.
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Id.
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See id. The spokesperson for The Gap, Ms. Kathleen Bertlesen declined

to comment on whether The Gap would permit similar monitoring of its other
overseas contractors. According to The Gap's Annual Report for 1994, the
company purchases 70 percent of its merchandise from overseas vendors in 47

different countries.
The terms "sweatshop" and "sweating" were initially used in the 19'h
century to describe a subcontracting system where the middlemen earned their
profit from the margin between the amount they received from a contract and
the amount they paid their workers. This margin was "sweated" from the
126
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workers because they received minimal wages for excessive hours worked under
unsanitary conditions.
The concept of sweating is pervasive and vibrant in today's garment
industry, which is best described as a pyramid where big-name retailers and
brand-name manufacturers contract with sewing shops, who in turn hire garment
workers to make the finished product. Retailers and manufacturers at the top of
the pyramid dictate how much the workers earn in wages by controlling the
contract price given to the contractor. With these prices declining each year by
as much as 25%, contractors are forced to "sweat" a profit from garment
workers by working them long hours at very low wages.
The U.S. General Accounting Office has developed a working definition
of a sweatshop as "an employer that violates more than one federal or state
labor, industrial homework, occupational safety and health, workers'
compensation, or industry registration." More broadly, a sweatshop is a
workplace where workers are subject to extreme exploitation, including the
absence of a living wage or benefits, as well as poor working conditions and
arbitrary discipline.
Despite hard-won laws for minimum wage, overtime pay, and
occupational safety and health, sweatshops are commonplace in the United
States garment industry, and are spreading rapidly throughout developing
countries. In the U.S.A., garment workers typically toil 60 hours a week in front
of their machines, often without minimum wage or overtime pay.
The Department of Labor estimates that more than half of the country's
22,000 sewing shops violate minimum wage and overtime laws. Many of these
workers labor in dangerous conditions including blocked fire exits, unsanitary
bathrooms, and poor ventilation. Government surveys reveal that 75% of U.S.
garment shops violate safety and health laws. Workers commonly face verbal
and physical abuse, and are intimidated from speaking out, fearing job loss or
deportation.
Overseas, garment workers routinely make less than a living wage,
working under extremely oppressive conditions. Workers in Vietnam average
$0.12 per hour, and workers in Honduras average $0.60 per hour. Sweatshops
can be viewed as a product of the global economy. Fueled by an abundant
supply of labor in the global market, capital mobility, and free trade, garment
industry giants move from country to country seeking the lowest labor costs and
the highest profit. See Corporate Watch, Blood, Sweat & Shears, Facts on the
Global Sweatshop, Rethinking Schools Vol. 11, No. 4. (Visited March 15,
1999). <http://www.sweatshopwatch.org/factsheet.htm1> and <http://corpwatch.
org./factsheetlsweatshops.html>.
Average hourly wages for garment workers:
Burma $0.10-0.18
Canada
$9.88
Bangladesh $0.10-0.16
China
$ 00.20-0.68
Costa Rica $2.38
France
$.7.81
Columbia $ 1.05
Germany $ 23.19
India $0.26 Indonesia
$ 0.49
Honduras
$1.31
Haiti
$ 0.34
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though the workweek was supposed to be only 44 hours long,
However, at least eight additional hours of overtime was required,
and workers were not compensated for the overtime hours. High
production quotas (music is piped in to encourage a relentless
pace), and long work days sparked exhaustion. Accidents were
common, and there was no unemployment or disability insurance.
The women were frequently sexually harassed. An employee's
refusal to work overtime commonly resulted in termination the
next day. The drinking water in the plant was contaminated, and
the air choked with dust. During work hours, talking was strictly
forbidden. Bathroom visits 127
required special passes, and were
restricted to only two per day.
Ms. Viera was among the Mandarin workers who formed the
Union of Workers of the Mandarin International Company
(SETMI) in February 1995. The Union's fundamental goal was to
protest the low wages and inhumane conditions at the sweatshop.
Nonetheless, almost immediately after the creation of the Union,
Mandarin International began a campaign
of brutality and
128
terrorism designed to dismantle the union.
Although El Salvador recently instituted sweeping reforms
concerning labor codes to guard against abuses, its Ministry of
Labor is short-staffed, under funded, and is not in a position to
enforce its own rules. 129 For now, assembly plant workers along
Italy

$14.00
Jamaica
$1.80 Macau
$2.41
Mexico $ 1.08
Pakistan
$ 0.21
SriLanka
$0.31
U.K. $7.38 U.S.
$ 9.56
See: Women's Wear Daily December 31, 1996 (Visited March 15, 1999)
<http://corporatewatch.org/factsheet/sweatshops>.
127

Multinational Monitor, supra note 123, at 4.

Id. According to the NLC, Mandarin International "hired two dozen exmilitary, plain-clothed, armed 'security guards." The women workers were told
that their union would have to disappear one way or another, or "blood will
flow." Since the creation of the union, the plant's 850 workers have endured
multiple lockouts, more than 100 union members have been terminated, and
union sympathizers have been beaten and threatened with termination unless
they renounce the union.
128

129
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with various activist groups continue to struggle for the right of
garment workers to earn living wages 130 and work in universally
recognized and acceptable environments, under conditions which
do not threaten the physical, emotional, and mental health of the
workers.
e.Disney in Haiti and the Caribbean Basin
Although Haiti was the first black republic to gain its
independence in the Americas in 1804, Haiti remains one of the
poorest and least developed countries in the region. After decades
marked by foreign intervention, political turbulence, and extreme
economic hardship, a democratically based political system was
established and subsequently restored in 1994, with the return of
the popularly elected President Jean-Bertrand Aristide.
Like most developing countries, some of the most important
goals of the Haitian government include building up the economy,
developing the infrastructure, and creating employment
opportunities for its people. One way of accomplishing this goal13 is
1
by attracting foreign investors such as multinational enterprises.
Some multinational enterprises contract with factories in Haiti
in order to take advantage of low labor costs, low shipping costs
(Haiti is a mere 700 miles away from the United States), and
Haiti's inability to effectively enforce violations of its labor laws.
Another looming issue is that Haiti may not be in a position to
impose "stiff' sanctions against multinational enterprises who
violate laws concerning the minimum wage.
Haiti needs
A "living wage" is a wage that provides for a family's basic needs. A
"living wage" in a general sense means that every member of the household can
eat at least one meal per day, children are able to attend school, and a family's
very basic shelter costs are met.
130

131

Multinational enterprises can help a developing nation's government to

develop its resources by offering technology, efficiency, manpower, skills,
training, capital resources mainly used for development projects, and by creating

employment opportunities for a wide segment of its population. Multinational
corporations [generally} have the capacity, manpower, and resources to "move"
developing nations closer to the ranks of developed nations.
On the other
hand, multinational enterprises yield enormous political and economic power to
the extent that they can weaken and destabilize these already fragile economies.
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multinational enterprises in order to generate employment
opportunities for many of its unemployed. Furthermore, Haiti
needs the revenues generated from taxes that are assessed to these
companies in order to pay its civil servants and run its government.
Thus, Haiti's need for a multinational presence to achieve
economic surpasses its ability to regulate multinational enterprises.
Sensing the country's weak position, multinationals have been able
to dictate the terms pursuant to which they establish operations in
Haiti.
In 1995, the Haitian government raised the legal minimum
wage from 15 gourdes ($1.00) a day to 36 gourdes ($2.40) a day to
combat pervasive worker abuses. This law formally requires
employers to ensure that piece-rate workers earn at least the
minimum wage.1 2 However, in practice more than half of the
approximately 50 assembly plants producing goods for U.S.
markets pay their
workers less than the statutorily-required
33
minimum wage.
Some observers (such as a prominent Haitian broadcast
correspondent) believe that if workers push multinational
enterprises (such as Disney, Wal-Mart, K-Mart, H.H. Cutler/VF) to
respect worker's rights and pay a wage that comes close to meeting
basic subsistence needs, the multinational enterprises will choose
to leave Haiti and move to similarly repressive countries such as
China.' 34 Some Haitian factory owners claim that they cannot
afford to pay more than they do, and argue that higher wages will
The World Fact Book 1998: Haiti (Visited Mar. 15,
<http://odci.gov/cia/publications/nsolo/factbook/haiti.html>.
132

1999)
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Corporate Watch, supra note 126.
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Corporate Watch, National Public Radio Report Seriously Distorts

Struggle for Worker Rights in Haiti. (Visited Mar. 15, 1999)
<http://clr@igc.org/corporate watch/action alerts>. Mr. David Welna of the
National Public Radio (NPR) broadcasted a story on July 8, 1998, in which he
maintained that it was the misguided efforts of human rights advocates in the
United States that were driving Disney and H.H. Cutler to pull out of Haiti. The
commentator went on to say that multinational enterprises have the unassailable
right to roam the world in search of misery and high unemployment, where
multinational enterprises will choose the host countries in which workers will be
paid the lowest wages and the government will impose the least restrictions on
the multinational enterprise.
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make them lose business to other businesses and producers in other
countries within the Caribbean basin that are able to provide
substantially similar goods and services. 135 Interestingly, wages in
the lowest in the entire western
Haiti remain the one of 136
hemisphere, if not the world.
In Haiti, sweatshop seamstresses earn approximately 28 to 30
cents per hour sewing Disney's Pocahontas tee-shirts, nighties, and
Lion King outfits for children, which sell at Wal-Mart for
Sweatshop workers' grievances 138 include the
$11.95.137
135

Id.

136

See Corporate Watch supra note 126.

137

Corporate Watch, Disney Week: International Week of Action Against

Disney Sweatshop Labor (Visited Mar. 15, 1999) <http:www.corpwatch.org/
feature/sweatshops.html>.
13s

Some examples of companies (contractors) which produce goods in Haiti

for the U.S. market which continues to violate Haitian Labor Laws include:
*
*
"

•

*

•

At the SONAPI industrial park (which produces for Kmart), the average
worker earned $1.67 per day, and received no overtime on weekends.
Seamfast Manufacturing produces for Ventura Ltd. and sells its products to
Kmart and J.C. Penny. These workers earn 87 cents for an eight-hour day.
Chancelleries S.A. produces undergarments which eventually are sold to
J.C. Penny, and smaller retailers pay workers an average of $1.73 to $1.80
per day. It is reported that the a chief supervisor verbally abuses the
workers on a regular basis.
Excel Apparel Exports, jointly owned and operated with the Kellwood Co.,
produces women's underwear and other undergarments for women for
Hanes, a division of Sarah Lee Corporation, Sears Roebuck, and Bradlees.
Workers earn less than $1.33, and since the passage of the new minimum
wage law, production quotas have been increased by more than 100%.
Alpha Sewing (owned by the Apaid family) produces industrial gloves for
Ansell Edmont of Coshocto, Ohio. Workers report skin and respiratory
problems because of lengthy and continuous exposure to noxious
chemicals. Workers work approximately 78 hours per week, and 75% of
the women do not earn the Haitian minimum wage.
L.V. Myles, a Walt Disney contractor, pays its workers about half the
minimum wage. Workers must meet extraordinarily high production
quotas. The workers, overwhelmingly women, are under constant abuses
and threats of being laid off or terminated. Some of the female workers
face constant sexual harassment from their supervisors. On May 12, 1997,
a leaflet was anonymously circulated within the factory. The leaflet
addressed abusive conditions within the factory, and called for workers to
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following: threats if they attempt to organize and claim the right of
collective bargaining, illegal firings, verbal abuse, sexual
harassment, no access to potable water, unsanitary facilities,
inadequate lighting and ventilation, and the constant pressure to
work an enormous pace.
Disney is an American-owned multinational enterprise that
contracts with multiple garment factory owners in Haiti. As
previously mentioned, L.V. Myles, a Disney licensee, its workers
$1.00 a day, which calculates to 12 cents an hour. 139 It is possible
to earn a bonus, but the high piece-rate prevents even the most
experienced women from ever earning such a bonus.
On the opposite side of the earning spectrum, Disney Chief
Executive Officer, Michael Eisner earned $203 million from salary
4°
and stock options in 1993, which translates to $97,000 per hour.
In 1994, Eisner's salary alone amounted to $8 million. 41 In 1996,
Eisner received $8.7 million in salary, combined with $181
million in stock options, making his total compensation reach over
$189.7 million ($101,000 an hour). 142 In 1998, Michael Eisner
143
earned $575 million between stock options and salary earnings.
Walt Disney's profit amounted to $1.1 billion in 1994.1 Despite
pay more to
wide profit margins, Disney still claims that it cannot
145
items.
profitable
very
Disney's
of
the producers

organize and defend their rights. During that same week, four workers were
arbitrarily terminated, and a systematic campaign of intimidation was
started by the management, with threats of an impending 40 additional
firings. See Corporate Watch, supra note 126.
139

Id. at 3.

140

Id. at 4.

141
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Ellen Goodman, supra note 108, at 23A.
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Meanwhile, workers and human rights activists continue to
struggle for compliance with all national wage and hour laws and
regulations related to minimum wages, overtime, maximum hours,
piece rates, and other elements of compensation. 46 These same
groups continue to seek a safe and healthy workplace, ensuring at a
minimum reasonable access to potable water, sanitary facilities,
fire safety, and adequate lighting and ventilation. Furthermore,
they want producers to respect the legal right of employees to
associate, organize, and bargain collectively in a lawful and
peaceful manner without the fear of termination or interference.
Finally, these groups continue to struggle to convince
manufacturers to authorize local and international human rights
organizations to engage in monitoring activities to confirm
compliance with Disney's Code of Conduct, including
unannounced on-site inspections of manufacturing facilities and
private interviews with employees.
d.

Child Labor in India

In India, the use of child labor is confined mainly to the
agricultural sector. The agricultural sector includes family farms
and large-scale agricultural business outfits such as fishing
plantations, tea plantations, and orchards. Most of the produce
(coffee, tea, fish, and food grains), grown with the assistance of
child labor, finds its way into international markets.
India's child laborers also work in the industrial sector. Some
of the industries include carpet manufacturing, diamond cutting
and polishing, glass and glassware production, and footwear
Much of the products manufactured in the
manufacturing.
industrial sector are subsequently purchased by multinational
enterprises via subcontractors. The multinational enterprises then
sell these consumer goods mainly to European and American
markets. 147
Charles Kernaghan, a labor rights activist whose congressional testimony
blew the whistle on the Honduras factory, says that Disney relies on exploited
Haitian labor. Mr. Kernaghan said, "The wages are so low that the indentured
workers live from debt to debt in utter misery." See Albion Monitor and
Norman Solomon, Kathy Lee, Disney, and the Sweatshop Uproar (Visited Mar.
18, 1999) <http://www.monitor.net/monitor/sweatshops/ss-solomon.html>.
147
Some of the Multinational Enterprises that purchase goods from these
industries in India include Federated Department Stores, Sears, J.C. Penny, K146
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The CarpetIndustry Approximately 350,000 Indian children
between the ages of ten and fifteen work in the manufacture of
hand-knotted carpets, the most sought-after carpet in the
international market today. 148 Retailers sell these much desired
149
hand knotted carpets throughout the United States and Europe.
India's carpet weaving child-laborers sustain serious injuries to
their fingers, hands, arms, and backs. These children also suffer
from eyestrain, skin disorders, worn 150out limbs, endemic
tuberculosis, and other respiratory diseases.
In 1993, India exported more than $170 million worth of
carpets to retailers
and other distribution outlets in the United
51
States alone.'
The Diamond Industry. India's children cut and polish
diamond chips for export to the United States and Europe.
Children between the ages of twelve and thirteen years were found
polishing diamonds for an average of seven to nine hours a day in
unsanitary conditions. The children suffered from eyestrain,
headaches, leg and shoulder pain, malaria, discoloration of hair,
rotten teeth and dysentery. 152 In 1993, India exported more than
$1 billion worth of gemstones of which an overwhelming majority
of stones were sold by department stores153and other retailers to
consumers in Europe and the United States.
Mart, Wal-Mart, Target, and Service Merchandise. See Human Rights Watch

(Visited Apr. 2, 1999). <http//www.hrw.org./summaries/s.india969.html>.
Corporate Watch, Those That Be In Bondage: Child Labor and IMF
Strategy in India (Visited Nov.1, 1999) <http://www.corpwatch.org/feature/
india/ profiles/child/foil.html>.
148

149

Supra note 147, at 2.

The National Council of Applied Economic Research study found that the
children surveyed appeared to be famished and had stunted growth. See S.
Vijayagopalan, Child Labour in the Carpet Industry 56 (National Council of
Applied Economic Research 1993).
150

151 Kernaghan, supra note 146, at 3.

By the Sweat & Toil of Children: The Use of Child Labor in American
Imports 78 (U.S. Department of Labor 1994).
152

153

Kernaghan supranote 146, at 4.
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Glass and Glassware Industry. In a May 1994 report, the
International Labor Rights Education and Research Fund described
the glass factories in India as "Dante's Inferno" due to the intense
heat of the furnace, lack of ventilation, broken glass everywhere,
dangling electric wires, and the presence of workers without
protective equipment. 154 Some children who work in the glass
industry in the Uttar Pradesh district suffer from tuberculosis,
asthma, bronchitis, liver ailments, mental retardation, chronic
anemia, severe burns (which are not treated), and fundamental
damage to their genetic matter. 155 The average age of children
reported in the glass and glassware industry is thirteen. 156 In
of glass and
1992, India exported more than $20 million worth
157
States.
United
the
in
retailers
to
products
glassware
Footwear Industry. According to the United States Labor
Department, some footwear factories that use child labor in India
were found to be "cramped in poorly lit rooms, suffer from
continuous skin contact with industrial adhesives, and breathe
vapors from glues." 158
In 1993, the United States imported more than $107 million
worth of footwear from India.' 59 In 1986, the Indian government
passed the Child Labor (Prohibition and Regulation) Act that
banned the employment of children under fourteen years of age
from hazardous occupations (including glass and glassware,
fireworks and matchmaking, and carpet weaving). The Indian
government established the National Policy on Child Labor, which
framed action policies for education, health, nutrition, integrated
child development and vocational employment. Even with the
154

Id.

155

Id.

156

Id. at 5.

CIA World Fact Book: India (Visited April 2, 1999).
<http://www.odci.gov/cia/publications/nsolo/factbook/india.html>. Some of the
157

retailers who purchased glassware products from India include K-Mart, WalMart, Target, J.C. Pennys, and Federated Department Stores.
158

Kernaghan , supra note 146, at 4.

159

Human Rights Watch, supranote 147, at 83.
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passage of the Child Labour Act, Indian child-workers continue to
die while at work. 6 °
e.

Nike Factory Workers in Asia

This section documents human rights violations related to the
production of athletic footwear, sportswear, sports gear and
equipment6 by Nike Inc. ("Nike") in factories located in
Vietnam.' '
Through its Asian subcontractors, 162 Nike produces over one
million pair of athletic footwear each month in Vietnam. 163 In
order for Nike to maintain current levels of production, factory
workers must work at least over 55 hours a week in Vietnam and
in certain cases, workers worked over 200 hours of overtime per
year, a clear violation of Vietnamese labor law. 164 Furthermore, it
was found that Nike's subcontractors violated many other critical
Vietnamese labor regulations, including night shift wages and
Sunday wages. Some workers even had irregularities in
compensation (based on visual inspections of their
pay stubs),
165
cheating.
wage
of
form
systematic
a
suggests
which
160

Kernaghan supranote 146, at 11.

Nike also subcontracts with factory owners in other parts of Asia, namely
in Indonesia, China, Taiwan, South Korea, the Philippines, Thailand and
Pakistan. Nike also assembles its products in Italy and in Haiti. See Boycott
Nike, supranote 18.
161

Nike uses Asian subcontractors to produce Nike products. The Asian
subcontractors own the plants, and contract with Nike in order to produce
athletic footwear, sportswear, sports gear, and equipment, all of which is
subsequently sold worldwide.
Some of the Asian subcontractors that
manufacture products for Nike include Sam Yang Plant, Pouchen Plant, Dona
Victor Plant, and Tae Kwan Vina Plant.
162

163

Boycott Nike, supra note 18.

Vietnam Labor Watch, Nike Labor Practices in Vietnam, An Open Letter
to Concerned Americans, Nike Shareholders and Consumers, (Visited Apr. 26,
1999) <http://www.saigon.com/'nike/reports/reportl.html>.
164

Id. at 3. Additionally, in January 1997, the Independent Sports Shoes
Monitoring Network, a collection of respected Indonesian non-governmental
organizations, charged that "cheating" continues despite the presence of Nike
165
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Over 90 percent of the Nike factory workers in Vietnam are
women, mainly from the provinces, and most of them are between
A uniform complaint
the ages of fifteen and twenty-eight. 166
among the women workers interviewed was that they were not
being paid a livable wage. For example, the daily wage is
approximately $1.60 and the cost of three simple meals is $2.10
per day. The workers are literally left with having to make a daily
choice between eating a balanced167meal or paying rent for single
rooms that most of them rent out.
The factory managers' treatment of the workers is unethical
and in many cases even criminal. The Vietnamese press contain
frequent allegations of verbal, physical, and sexual abuse of
workers, charges which are echoed by Thuyen Nguyen of the New
York City-based Vietnam Labor Watch. 168 Corporal punishment is
often used by the factory managers because it is believed to be the
best way to assure that workers meet daily production quotas and
high qualitative standards.
On March 8, 1997, which happened to be International
omen's Day in Vietnam, a day on which most women receive
flowers and gifts from employers, fifty-six women employed at a
factory making Nike athletic footwear in Dong Nai, were punished
because they had not worn regulation shoes to work. 169 Factory
officials ordered the women employees outside and made them run
around the factory in the hot sun. Twelve of the women suffered
170
shock symptoms, collapsed, and were taken to a local hospital.
Similarly, workers cannot go to the bathroom more than once
per 8 hours shift, and they cannot drink water more than twice per

hired monitors from the accounting firm Ernst and Young. See also Jeff
Ballinger, Nike Does It to Vietnam, Multinational Monitor, March 1997.
166

Id.

167

Id.

168

Ballinger, supra note 165, at 1.

169

See Corporate Watch,

supra note 6.

(Visited Apr. 11,

<http://www.corpwatch.org/news/labor/alerts/labor/news.html>.
170

Id. at 3.
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shift.17 ' It is also a common occurrence to see workers faint from
exhaustion, heat, and poor nutrition during their shifts. Some
workers coughed up blood before fainting in the Sam Yang
factory. 172 With over 6,000 employees at the Sam Yang factory,
there are only two nurses and one doctor, who is present at the
hours a day, even though this factory operates 20
plant for two
173
day.
a
hours
At Nike's Tae Kwan Vina facility, women workers were
forced by their supervisors to kneel down with their hands up 1in
74
the air for twenty-five minutes because of mistakes in sewing.
Furthermore, in the Sam Yang plant, a Korean floor manager beat
fifteen team leader workers with a Nike shoe, two of whom had to
171

Id. at 3.

Vietnam Labor Watch, supra note 164, at 9. Workers fainted often while
working in Nike factories in Vietnam. About three incidents of fainting occur
per day. A union representative witnessed one worker cough up blood and faint
while working on the assembly line. Thirty-five workers were interviewed, and
confirmed that at least once a week they saw or heard about someone who
fainted while working in the factory. As to the reason, they attributed them to
stress, exhaustion, heat, the smell of chemical glue and paint in the factory, as
well as to people not eating in an effort to save extra money. In September
1996, the Ho Chi Minh City Health Department described problems at Sam
Yang facility. The major problem was that many areas of the factory have a
high concentration of toluene, reaching 180 mg per square meter when the legal
limit is 100 mg per square meter.
172

Corporate Watch U.S.A., supra note 169, at 3. Additionally, in Qinqdao,
China, the SAMHO Factory (another Asian Nike subcontractor) ,owned by Mr.
Y.K. Park, has 6,750 workers in that plant. By Nike's own admission, there are
only 2 doctors, I nurse, 9 beds, computerized patient and pharmacy records, AC
and heat at the SAMHO facility. Some of the other benefits and activities for
workers include an on-site beauty salon; monthly birthday parties whereby
factory president, Mr. Y.K. Park officiates, hands out gifts, and has even learned
to sing happy birthday in Chinese; weekly movies; free karaoke; evening
television; and sports facilities with volleyball and badminton courts. See also
Nike
Factory
Profile
(Visited
Apr.
28,
1999)
<http://www.nikebiz.com/factorytours/samho-qingdao-china.html>.
Additionally, conditions in Nike's Chinese footwear factories are not any
better than their Vietnamese counterparts. The Washington Post reported
horrible incidents in Nike's Chinese shoe factories where several women
workers were locked in cages guarded by dogs for poor sewing.
173

174

Vietnam Labor Watch, supranote 164 at 7.
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be sent to the hospital. 175 There are also widespread reports of
employees having their mouths taped shut for talking, workers
forced to stand in the hot sun (known as sun drying) for several
hours to workers writing down their mistakes over and over again
and workers cleaning the toilet and
like parochial school children
176
floors.
factory
sweeping
In Pakistan, Nike products are also made through the use of
child labor.1 77 When Nike was caught using Pakistani child labor
in the production of soccer balls, the company had its contractor
178
set up a stitching center where only adults would be employed.
Nike's Chairman and CEO, Philip H. Knight, claims either
that he is not aware of these situations or that they are not as
serious as the press proclaims. 179 Knight announced proposed
Boycott Nike, supra note 18. Fifteen team leaders were singled out and
punished by their Korean supervisor, Madame Baeck. The beatings were in
retaliation for poor sewing. Madame Baeck beat all the 15 team leaders in turn
from the first one to the last, on the head, neck and in the face. The beatings
were widely reported in the Vietnamese newspapers as violent acts against the
15 workers. Madame Baeck's reply was "it's not a big deal. It's just a method
for managing workers."
175

Id. at 7. On November 26, 1996, 100 workers at the Puchen factory, a
Nike facility in Dong Nai, were forced to stand in the sun for an hour over lunch
because one worker had spilled a tray of fruit on an altar. After 18 minutes, one
employee (Nguyen Minh Tri) refused to remain in the hot sun, and walked
away. He was subsequently fired. However, Mr. Nguyen Minh Tri was
reinstated after intervention by Nike management and the local labor federation
officials. The three supervisors who abused the workers are still employed at
the factory as of March 20, 1997.
176

Half of all soccer balls sold in the United States are made in Pakistan. See
Joel D. Joseph, Our Purchases Keep Children in Chains (Visited Apr. 26, 1999)
<http://www.saigon.com/-nike/childrenlabor.html>.
177

178

Corporate Watch, Nike Critics Voice Hopes and Reservations Campaign

for Labor Rights (Visited Apr. 26, 1999)
weatshops/nikecampaign.html.>.

<http://www.corpwatch.org/

Vietnam Labor Watch, supra note 164, at 3. Concerning the incident with
Madame Baeck, Mr. Knight told shareholders that it was only one worker who
was hit, and that she was hit on the arm. Madame Baeck was subsequently
prosecuted and convicted for assaulting the workers. Nonetheless, she was
allowed to leave the country.
179
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changes to Nike's labor practices, including raising the minimum
age of Nike shoe workers to eighteen, increasing air quality
standards in Nike contract factories, offering educational
opportunities to Nike workers, funding studies of international
business practices, and including NGOs in the independent
180
monitoring of conditions in Nike contract factories in Asia.
Knight did not mention whether his Asian factory employees
18 1
would be paid living wages, which is what the workers need.
The 25,000 Asian workers who "Just Do It' do not share in Nike's
huge profits. They work six days a week for approximately $40.00
82
a month, just 20 cents an hour-making Nike athletic footwear.'
its Nike founder one of the
Meanwhile, Nike's profits have 1made
83
U.S.A..
the
in
individuals
richest
As of today, few if any of Nike's proposals have materialized.
In March 1999, Nike finally opened up a Vietnamese factory to
outside health and safety monitors who found much safer
conditions. 184 Vietnamese assembly-line workers in Nike factories
still are not earning minimum wages or the living wage, neither are'
they receiving the legally-required compensation when they work
overtime or during holidays. Finally, independent monitoring is
the key to the rest of issues Nike touches upon. Without an
effective, independent and accountable monitoring process in
Corporate Watch, Are we feeling the winds of change or just more hot
air?(Visited Apr. 22, 1999) <http://www.corwatch.org/sweatshops/nike/maquila.
html>.
180

181 According to Nike, "there is no common, agreed-upon definition of the
living wage." Nike claims that "definitions range from complex mathematical
formulas to vague philosophical notions." The athletic company also claims that
by "using a whole range of studies and inputs, Nike will endeavor to ensure that
factory workers making Nike products earn a fair compensation package." See
<http://www.nikebiz.com/
Wages and Nike (Visited Apr. 30, 1999)
sociallabor/faq.html>.
Boycott Nike, supranote 18. Nike athletic footwear products sell mainly
in the range from $70.00 to $190.00 (US).
182

183

Id. at 7.

Naomi Klein, Philippines: Trying to Feel Good About Nike, The Toronto
1999)
<http://www.corpwatch.org/news/
Star
(Visited
Apr.29,
philippines/nike.html.>.
184
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place, compliance with any of Nike's stated goals cannot be
assured.' 85
f. Garment Industry Workers in El Monte,
California, USA
On August 2, 1995, a multi-agency task force led by the
California Department of Industrial Relations raided a fenced
seven-unit apartment complex in El Monte, California, a small
community near Los Angeles. What they found was one of the
most horrendous U.S. sweatshops in modem times.
Approximately 72 Thai garment workers were found sewing
186
of the nation's top manufacturers and retailers
some
for
surrounded by armed guards who enforced their continued
"productivity.' 87 The sewing "factory" had operated since 1988
in an apartment complex surrounded by walls topped by barbed
wire. 188 The workers were paid less than 60 cents an hour, and
were not permitted to leave their place of employment.
Investigators found that the Thai nationals, most of them women,
189
had been working eighteen-hour days in slave-like conditions.
185

Corporate Watch, supranote 178, at 1.

186

Corporate Watch, Corporate Watch Interview with Attorney Julie Su. Ms.

Su represents the 72 Thai workers in a federal action against the following
retailers and manufacturers: B.U.M. International, Mervyns, Montgomery
Ward, Miller's Outpost, Tomato, LF Sportswear. She is a member of the Asian
Pacific American Legal Center, an organization that provides legal services and
carries out community education on garment worker issues. Finally, Ms. Su is
also a co-founder of Sweatshop Watch.
187

Corporate Watch, supranote 126.

188

See Erik Nelson, Sweatshop Workers' Settlement: $2 Million, Mervyn's

Montgomery Ward Among Retailers Involved (Visited Apr. 26, 1999)
<http://channe12000.com/news/stories/news-971024-004548.html>.
Other
manufacturers and retailers that utilize El Monte labor include R & D, F 40
California, Balmara, Point Zero, Paragraff Clothing, A&M Casulas, Ms. Tops of
California, New Boys/Voltage, Excuses Sports Wear, Bermo Enterprises, US
Boys, Diane Samadi, Foley's Petite, Meir and Frank, Hecht's, Kaufman's,
Dayton Hudson, Broadway, Sears, Venture, Lerner, Macy's West, Robinson's
May, Filene's, Neiman Marcus, Rich's, Fred Meyer, and J.C. Penny.
189

Id.
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The workers lived in crowded conditions where they sewed in one
room, and slept in another room; and where eight to ten of them
would share one bedroom in a small apartment.
Eight people who ran the El Monte sweatshop pleaded guilty
in February 1996, and were sentenced to terms ranging from two to
seven years in prison.' 90 In 1996, a federal action was
commenced against several manufacturers and retailers and in
October 1997, the sweatshop workers reached a $2 million-plus
settlement with five manufacturers and retailers. 191
3. The norms
In light of the grounds for concern about the impact of MNEs
on human rights issues, what fundamental norms should apply to
their conduct? This subsection will explore that question, using
four norms that address that most pressing social and human rights
issues raised by MNEs' conduct.
a.

The Right to Life

The right to life has been called the most fundamental of all
human rights recognized in international law. It encompasses the
right to be free from actions that are injurious to the inherent
dignity and security of the human being. It is non-derogable, that
is, a state is obliged to protect this right even in the times of threats
to national security.
The right to life is featured in every major human rights
It is expressly provided for in the Universal
instrument.
Declaration, 192 the International Covenant on Civil and Political
190

Nike policies, see supranote 162.

Id. Thai and Latino sweatshop workers were involved in the settlement.
Mervyn's, Montgomery Ward, L.F. Sportswear, and B.U.M. International
agreed to pay a total of $2 million to the workers. In a separate settlement, Hub
Distributing/Millers' Outpost agreed to pay an undisclosed sum of money. The
Latino employees worked at a "front" shop for the El Monte shop. Clothes were
sent to the Los Angeles facility for fmishing.
191

Universal Declaration,, supra note 87, G.A. Res. 217, U.N. Doc A/810, at
art. 3 (1948).
192
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Convention, 194 the American
Rights, 93 the European
Convention,'95 and the African Charter. 196 The vast majority of
world states have ratified at least one major human rights treaty,
and each party has agreed to uphold the right to life of all human
beings present within that respective country's borders.
In addition to these treaties, the right to life arises from
customary international law. Governmental practice in negotiating
and approving international instruments has been accorded an
increasingly important role in the development of customary
law. 197 In the field of human rights, widespread acceptance of
treaties, declarations, resolutions, and other instruments arguably
has become 98more significant than actual practice in creating
binding law. 1
Finally, the right to life may well have achieved the status of
jus cogens because of this right's fundamental nature and
widespread acceptance. Ajus cogens norm is a preemptory rule of
international law that
prevails over any conflicting international
99
agreement.'
or
rule
The right to life has steadily evolved from the more restrictive
reading that appeared when the Universal Declaration was first
drafted, and has now come to encompass a more expansive
meaning which demands protection of the elements necessary for a
193

International Covenant on Civil and Political Rights, G.A. Res. 2200,

U.N. Doc. A/6316. at art. 6 (1966) [hereinafter Civil and Political Covenant].
European Convention for the Protection of Human Rights and
Fundamental Freedoms, Nov. 4, 1950, art. 2(1), 213 U.N.T.S. 221 (entered into
force on Sept. 3, 1953) [hereinafter European Convention].
194

195

American Convention on Human Rights, Nov. 22, 1969, art 4(1), 9 I. L.

M. 673 (1970) (entered into force on July 18, 1978).
196

African Charter on Human and Peoples' Rights (Banjul Charter), June

27,1981, 21 I.L.M. 59 (entered into force on Oct. 21, 1986) [hereinafter African
Charter].
197

Id.

198

Id.

Restatement (Third) of the Foreign Relations Law of the United States §
702 (1987).
199
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human being's survival. The Inter-American Commission on
Human Rights declared that with regard to the right to life, all
governments are obligated "to strive to attain the economic and
social aspirations of its people, by following an order that assigns
priority to the basic needs of health, nutrition, and education. 2 °0
As the Commission's observation indicates, the right to life is a
positive as well as a negative right.
While there is universal acceptance of the right to life, there is
much debate as to its interpretation. For example, there is
universal acceptance that each person has a right to life, but there
is profound disagreement about whether such a right effectively
outlaws capital punishment, abortion, or the use of weapons of
mass destruction.20 1 Nonetheless, it seems clear that certain types
of conduct violate the right. One violation consists of systematic
killing that discriminates on the grounds of race, ethnicity, or
national origin. That is, the right to life prohibits actions, whether
by purely private actors or not, that amount to a systematic pattern
of killing or that recklessly threaten life, particularly when the
pattern of killing is motivated by race, ethnicity, national origin, or
other prohibited bases of discrimination. The high degree of
condemnation is reflected in the fact that international law
mandates individual responsibility in such cases. In addition to
genocide, other forms of systematic mass taking of human life
constitute a violation of international law, with or without state
involvement. 20 2 Individual responsibility under international law is
Inter-American Commission on Human Rights, Ten Years of Activities,
1971-1981 at 322 (1982).
200

See International Human Rights Law and Practice (Francisco Forrest
Martin, et al. eds. 1997).
201

A number of international treaties and other instruments provide for
individual responsibility in the case of systematic mass killing. For example,
Article IV of the Convention on the Prevention and Punishment of the Crime of
202

Genocide, provides that "[p]ersons committing genocide" shall be punished,

whether they are constitutionally responsible rulers, public officials, or mere
private individuals. Reflecting this severe condemnation, international law
clearly provides for finding individual responsibility with the crime of genocide.

See Statute of the International Tribunal for the Former Yugoslavia, May 25,
1993, art. 4, I.L.M. 1159, 1172; see also Charter of the International Military
Tribunal, Aug. 8, 1994, art. 6, 859 Stat. 1544, 82 U.N.T.S. 279; Agreement for
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not, however, limited to genocide, as courts in the United States
have recognized. °3 Finally, the simple fact that the private actor is
a corporation does not exempt it from human rights responsibility.
U.S. courts have consistently ruled that
204 corporations can be sued
Statute.
Tort
Alien
the
of
for violations
The second type of conduct is a failure to ensure respect for
right to life. For example, Article 2(1) of the ICCPR states that
each State Party "undertakes to respect and to ensure" the
protection of human rights. There is a duty to "respect" human
rights, to refrain from violating them, and to act affirmatively to
"ensure" their protection even against private parties.
For
example, it includes the failure of a state to comply with its
obligation to ensure the protection of the right to life against both
governmental and non-governmental actors. This violation arises
when two elements are satisfied:.
a. the individual was wrongfully deprived of his or her
life (i.e., the person was intentionally killed); and
b. the state either had sufficient control of the conduct
that led to the wrongfully deprivation of life, or
knew or should have known of the conduct and
failed to take effective action to protect the victims.
For example, in AssociationX v. the United Kingdom,2 0 5 the
European Commission of Human Rights interpreted Article 2 of
the European Convention, which protects the right to life, to place
affirmative obligations on states. The petitioner alleged that a
vaccination program resulted in the deaths of fifteen percent of the
children who were vaccinated. The Commission rejected the claim
only after making factual findings that Britain had undertaken
careful and comprehensive measures to fully inform people of the
risks, to avoid giving the vaccination to those at risk, and to
the Prosecution and Punishment of the Major War Criminals of the European
Axis, Aug 8, 1945, 59 Stat. 1544, 82 U.N.T.S. 279 ('London Agreement').
203

See Kadic v. Karadzic, supra note 102, at 238-241.

204

See Doe v. Unocal, supra note 101 at 891-92.

Association X v. United Kingdom, App. No. 7154/75, 14 Eur. Comm'n
H.R. Dec. & rep. 31, 32 -34 (1978).
205
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follow-up on cases of adverse reactions. It emphasized that the
norm against wrongful deprivation of life "enjoins the State not
only to refrain from taking life 'intentionally' but, further, to take
appropriate steps to safeguard life." 2°6
This element reflects the fact that respect for the right to life
encompasses not only an obligation to refrain from taking it
arbitrarily, but also to affirmatively protect individuals from the
Such positive obligations are
arbitrary deprivation of life.
routinely imposed on states through international human rights
treaties.
The case studies discussed above reveal a number of
instances in which MNEs have directly participated in activities
that are contrary to the right to life. The execution of the Ogoni
activists in Nigeria, threats to the lives of union activists in El
Salvador, and the life-threatening punishments of workers at Nike
factories in Asia provide striking examples. For such violations
the first and second approaches to applying human rights duties to
MINEs would be warranted, and possibly the third as well. That is,
all states have undertaken a duty not only to refrain from
wrongfully taking or threatening the taking of human life, but also
to protect human life from deprivations by third party actors,
including MNEs. Thus, the first approach - imposing a duty on
states to protect the right to life - would certainly be justified.
The second approach - holding MNEs themselves liable
under international human rights law where they are state actors would also be appropriate in some cases. Where an MNE becomes
involved in transporting troops and providing military equipment,
for example, it may well cross the line from private party to state
actor. One reason for imposing human rights duties on states is the
very fact that they have access to such potentially oppressive
military power. When MINEs implicate themselves in that power,
it seems only appropriate that they should be subject to the same
duties. Shell's activities in Nigeria, as described in the New York
Times investigation, would appear to fit this criterion.
The first and second approaches would require no extension
of existing human rights law. Rather, they would require greater
efforts at enforcement and implementation (as discussed in Part V
below). The third approach - making MINEs directly liable for any
206

Id. at 32.
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deprivation of the right to life regardless of state action - would be
the most problematic. Not every murder is a human rights
violation. Currently, deprivation of the right to life in peacetime
situations leads to individual (as opposed to state) responsibility
only when it amounts to genocide (killing members of a national,
ethnic, racial or religious group with intent to destroy the group) or
a crime against humanity (a killing that is part of a widespread or
systematic pattern, undertaken as a matter of policy). Where such
acts could be shown, of course, the MNE would be individually
liable. But in other instances the first two approaches would have
to be followed.
It might well be desirable to extend the existing contours of
human rights law in this area. The right to life is universally
recognized, and (compared to many other norms of human rights
law) fairly concrete. Thus, as discussed in section III.B.2.c, the
right to life is an appropriate to make directly applicable to MNEs,
regardless of state action. Doing so would not necessarily mean
that all deprivations of life, even by individuals, would suddenly be
counted as human rights violations. The power of MNEs provides
sufficient ground for distinguishing them from the ordinary
criminal individual who wrongly kills someone.
b. The Right
Environment

to

Health

and

Healthy

The "enjoyment of the highest attainable standard of health"
has been recognized as a "fundamental right" by the international
community since the adoption of the Constitution of the World
Heath Organization [WHO] in 1946.207 Since then, the right to
health has been codified in several human rights treaties. The
International Covenant on Economic, Social and Cultural Rights
recognizes the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health, and obligates
state parties to take steps necessary for "[tihe improvement of all
aspects of environmental and industrial hygiene" and for the
prevention, treatment and control of epidemic, endemic and

207

Virginia A. Leary, The Right to Health in International Human Rights

Law, 1 Health and Hum. Rts. 25, 32 (1994).
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The Universal
occupational and the other diseases. .,208
adequate
Declaration guarantees the right to "a standard of living
20 9
family."
his
and
himself
of
well-being
and
health
for the
Intertwined with the right to health is the right to a healthy
environment. One of the first efforts to clearly link environmental
protections and human rights occurred at the 1972 United Nations
Conference on the Human Environment. Principle 1 of the
Conference's "Stockholm Declaration" stated:
Man has a fundamental right to freedom, equality,
and adequate conditions of life, in an environment
of a quality that permits a life of dignity and wellbeing, and he bears a solemn responsibility to
protect and improve the environment for present
and future generations. In this respect, policies of
apartheid, racial segregation,
discrimination,
colonialism and other forms of oppression and
foreign domination stand condemned and must be
eliminated. 210
Some twenty years later, this effort was revisited with the creation
of Principle 1 of the Rio Declaration, 211 which endorsed the
In addition, several
concept of "sustainable development."

208

International Covenant on Economic, Social, and Cultural Rights, G.A.

Res. 2200, U.N. Doc. A/6316, at art. 12 (1996). [hereinafter Economic, Social
and Cultural Covenant].
209
210

Universal Declaration, supra note 87, at art. 25.
Report of the United Nations Conference on the Human Environment,

U.N. Doc. A/CONF. 48/14/Rev. 1, U.N. Sales No. E. 73. II.A.14 (1972).
[hereinafter Stockholm Declaration].
211

Rio Declaration

on Environment

and Development, U.N. Doc.

A/CONF.151/26, vol. 1 (1992). During the 1992 United Nations Conference on
Environment and Development in Rio de Janeiro, Brazil, the participating states
provided that "human beings are at the centre of concerns for sustainable
development. They are entitled to a healthy and productive life in harmony with
nature."
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the link
regional human rights instruments have recognized
212
between human rights and environmental protection.
In addition to these conventions, the United Nations formally
addressed the link between human rights and environmental
protection in 1989. Madame Fatma Zohra Ksentini, Special
Rapporteur on Human Rights and the Environment for the United
Nations Sub-Commission on the Prevention of the Discrimination
213
and the Protection of Minorities, conducted a study on this link.
Madame Zohra's Final Report was published in 1994.214 As a
result, in May 1994, a team of experts met, and then created the
1994 Draft Declaration of Principles on Human Rights and the
Environment. The Draft Declaration is the first comprehensive
international instrument that recognizes environmental human
a right to a secure,
rights, and affirms that "[a]ll persons have 215
healthy, and ecologically sound environment."
In contrast to the right to life, there is no consensus on
whether the right to health has become a binding norm of
customary law, let alone whether it has reached the status ofjus
cogens.216 Similarly, while the instruments discussed above do
recognize a link between the environment and human rights, its
recognition as a right is less clear. Although the inclusion of the
right to a healthy environment ininternational law documents and
national constitutions evidences the requisite state practice, this
practice is not uniform and consistent. Nor has there been a
showing that the state practice is engaged in out of a sense of
Rather, states seem to view the right as a mere
obligation.
212

African Charter, supra note 196, at art. 24 and 45, 21 I.L.M. 59 (1982).

For a discussion on the United Nations study process, see Adriana Fabra
& Neil A. F. Popovic, Lawmaking in the United Nations: The UN Study on
Human Rights and the Environment 3 Rev. Eur. Community & Int'l Envt'l. L.
213

197, 201 (1994).

Fatima Zohra Ksentini, Final Report 90, U.N. Doc. E/CN.4.Sub.2/1994/9
(1994). [hereinafter Ksentini].
214

215

See Id.

216

Beth Gammie, Human Rights Implications of the Export of Banned

Pesticides 25 Seton Hall L. Rev. 558, 588 (1994).
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aspiration, and not as a legal obligation. 217 In short, despite signs
of possible recognition by the international community of a right to
a clean and healthy environment, the precise scope of that right
remains unresolved. 18
Significantly, however, the right to health and the right to a
healthy environment are inextricably interwoven with the right to
life, which is expressly included in many of the major human
rights instruments. The rights are also interwoven in a more
practical sense:
Whatever threatens one's health and the
environment in which one lives may well threaten one's life. At
least insofar as the right to health and the right to a healthy
environment have a bearing on one's life, these rights would seem
to have the status of customary international law. 219 As a practical
matter, dealing with violations of this extreme sort is likely to help
protect against actions that also threaten lesser degrees of harm to
people's health and their environment.
In this area, too, positive and negative rights are also
intertwined. Definitions of health are often presented in two
forms: negative and positive. Negative health refers to the
impairment of the biological functioning of the human body; thus,
negative health is defined in terms of being free from disease.
Positive health is more abstract, open to different cultural
perceptions of what it means to be healthy or unhealthy. Positive
health means a state of affirmative well-being.
The basic need for both physical and mental health
encompasses the preventative, as well as the curative, dimensions
of health care. The World Health Organization (hereinafter WHO),
which addresses health concerns in a variety of cultural and social
contexts, defines health as a "state of complete physical, mental
and social well-being, and not merely the absence of disease or

217

Joshua P. Eaton, Note, The Nigerian Tragedy, Environmental Regulation

of the Transnational Corporations, and the Human Right to a Healthy
Environment 15, B.U. INT'L L.J. 261,298-99 (1997).
218

Judith Kimerling, Recent Development: The Environmental Audit of

Texaco's Amazon Oil Fields: Environmental Injustice or Business As Usual? 7
Harv. Hum. Rts. J. 199, 210 (1994).
219

Gammie, supranote 216, at 588.
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infirmity. ' 220 Thus, it would appear from that definition that the
right to health and a healthy environment encompasses and defines
in particular a state's obligation to provide the conditions
necessary for good health and social well-being to occur and
continue.
The Universal Declaration sets out a two-pronged approach to
health by entitling individuals to the right to a certain standard of
living by which the basic needs for health and well-being can be
met. This same Declaration also entitles each person to social
protection when his or her health impedes the ability to earn an
adequate standard of living. 2 2 1 The ICCPR emphasizes more the
negative aspect of health. Though it does not recognize a right to
health per se, it does protect other rights, such as a right to life and
freedom from torture, all of which have a direct bearing on the
right to health. Finally, the International Covenant on Economic,
Social and Cultural Rights2 22 suggests an approach that the concept
of a right to health as aspirational and distinct for differing social
systems.
It might be argued that there is a tension between the right to
health and a healthy environment, on the one hand, and a right to
development (if there is one) on the other. The two duties could
obligate state parties to assume potentially conflicting duties of
providing both economic development and environmental
protection. By requiring that a state guarantee a standard of living
by which basic needs for health and welfare can be met, the rights
obligate state parties to foster economic programs that will help
individuals to acquire the means to satisfy their basic health
requirements. But unless these programs are designed with
environmental considerations, the obligations to provide economic
development will collide with the state's duty to guarantee the
improvement of all aspects of environmental and industrial
hygiene as set out in the International Covenant on Economic,
Constitution of the World Health Organization, opened for signature July
22, 1946, Preamble, Official Records of the World Health Organization, vol. 2,
at 100 (1946).
220

See Steven D. Jamar, The International Human Right to Health 22 S. U.
L. Rev. 1, 28 (1994).
221

222

Civil and Political Covenant supranote 193, at art. 6.
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Social and Cultural Rights. The resolution of the tension would
require that states undertake economic development that has a
minimal effect on the environment so as to foster a high standard
of living and health for their citizens.
On the regional level, the way the right to health is defined
differs in each regional instrument. The African Charter provides
that "every individual shall have the right to enjoy the best
attainable state of physical and mental health." 223 Even though this
definition seems familiar, the articulation of the steps to be taken
by a state differs from those set out in the Economic and Social
Covenant. Each state is obligated to "take necessary measures to
protect the health of their people," and a specific duty is placed on
states to ensure that citizens "receive medical attention when they
are sick." 224 In this way, the African charter emphasizes the need
for medical attention as a part of the right to health. The
Additional Protocol of the American Convention on Human Rights
provides for the right to health by specifically referring to language
similar to that of the WHO. 225 However, Article XI of the
American Declaration, which is incorporated by reference into the
American Convention, provides that "every person has the right to
the preservation of his health through sanitary and social measures
relating to food, clothing, housing, and medical care, to the extent
permitted by public and community resources." 226 On the
European level, the right to health is defined in more limited terms.
The European Social Charter asserts in Article 11 the right to the
protection of health, which places an obligation on states to guard
against causes of ill health.
International law recognizes that the right to health can be
violated in two ways: 1) by the state's failure to ensure the right to
protection against external risks likely to endanger health; and 2)
?"

African Charter, supra note 196, at art. 16(1).

224

Constitution of the World Health Organization, supra,note 220, at 100.

225

Additional Protocol to the American Convention on Human Rights in the

Area of Economic, Social and Cultural Rights ('Protocol of San Salvador'),

Nov. 14, 1988, art. 10, 28 ILM 156 (1989).
Pan-American Union, Final Act of the Ninth Conference of American
States, Res. XXX, at 38-45 (1948).
226
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by the state's inability to make available adequate health services
and access to medical care. International treaties and regional
conventions treat the right to health as requiring states to establish,
support, and guarantee access to health-related programs designed
to make progress toward certain health objectives.
Because of the uncertain scope of environmental human
rights, the idea of what constitutes a violation is difficult to
discern. It appears that the trend is to look at recognized human
rights in an environmental context.227 However, the uncertainty of
what would constitute a violation of an environmental human right
makes it difficult to decide among the three different approaches to
treating MNEs as subjects under international law.228 The
uncertain scope and status of environmental human rights does
argue strongly against the third route to making MNEs subjects,
that is, against an approach that would make norms directly
applicable to MNEs. As noted earlier, such an approach is likely
to work best where norms are widely recognized and have been
specifically delineated.
There is a strong argument that states already have a duty to
regulate those activities of MINEs that have adverse environmental
impacts. To be sure, different states have different environmental
standards, and developing states may tend to have more relaxed
environmental regulations and enforcement. One reason for the
difference may be a willingness among lesser developed countries
to sacrifice environmental concerns for economic development.
The more one adopts a relativist approach to human rights, the
more the flexibility offered by the first approach (that imposes a
duty on states to regulate MNEs) seems desirable. Another reason
for developing countries more relaxed environmental standards,
may be their relative lack of power as compared to MNEs. To the
extent that this factor explains the difference in standards, the
second approach (that is, imposing a duty on MNEs with state
action requirement) may be more desirable. In limited areas in
which MNEs' actions most closely resemble exercises of state
power, MNEs might be held responsible on a "state action" theory.
227

Neil A. F. Popovic, In Pursuit of Environmental Human Rights:

Commentary on the Draft Declaration of Principles on Human Rights and the
Environment. 27 Colum. Hum. Rts. L. Rev. 487, 514-600 (1996).
228

The three routes or approaches are discussed in Part IV(B) of this article.
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Although there appears to be no clear cut solution to the problem,
what does remain is the international reality of environmental
degradation. With this negative development, the "constitution" of
a global economy must take into account today's environmental
realities.
c. Labor Related Norms
The right to work and other labor related rights belong to the
positive or economic, social, and cultural rights that are enunciated
in various treaties and conventions. However, unlike other
economic, cultural, and social rights, labor-related rights are
recognized throughout the world in domestic policies and
international treaties. Basic labor rights have been incorporated
into various human rights instruments such as the Universal
Declaration and the International Covenant on Civil and Political
Rights on Economic, Social, and Cultural Rights. All of these
instruments guarantee the right to freedom of association,
including the right to form and join trade unions, and the right to
freedom from discrimination.
Despite this widespread acceptance, enforcement of the
various labor provisions at the international level remains
extremely limited. Since the establishment of the International
Labor Organization (ILO), over one hundred and seventy-seven
conventions setting forth a variety of labor rights have been
promulgated. 229 The ILO has expertise to provide technical
assistance and to oversee labor conditions, but has no ability to
impose sanctions nor undertake measures to ensure compliance,
even though its members are considered bound by its core human
rights conventions. Nonetheless, the ILO plays an important role
in enunciating international fair labor standards and managing an
extensive oversight function and complaint procedure.
The right to labor provisions under the Universal Declaration
include the freedom of association, 230 the right to work, the right to
International Labour Organization, Human Rights: Human Rights in
the Working World (visited Mar. 30, 1999) <http://www.ilo.org/public/english/
50normes/human.html>. [hereinafter ILO, Human Rights].
229

230

Universal Declaration, supranote 87, at art. 20.
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free choice of employment, the right to just and favorable
conditions of work, and the right to protection against
unemployment.23 1 Article 23 also provides for the right to equal
pay for equal work, favorable remuneration, and the right to form
and join trade unions. Article 24 of the Declaration provides for
the right to rest and leisure, reasonable working hours, and
holidays with pay.
The International Convention on Economic, Social and
Cultural Rights232 specifically outlines the labor standards that are
protected. Article 6 provides for the right to work and obligates a
state party to "take steps to realize the full realization of this right
Article 7
by providing technical and vocational guidance."
recognizes the "enjoyment of just and favorable conditions of
work." As defined, this includes fair remuneration, safe and
healthy working conditions, reasonable working conditions, and
equal opportunity for promotion. Article 8 states that "the State
Parties to the present Covenant undertake to ensure the right to
form trade unions, the right of trade unions to establish national
federations, the right of trade unions to function freely, the right to
strike." The Article provides in subsection (2) that "this article
shall not prevent the imposition of lawful restrictions on the
exercise of these rights by members of the armed forces or of the
police or of the administration of the State." This provides for
derogation, and does not specify whether this policy is allowed
only in times of emergency.
The Convention on the Rights of the Child, which was
adopted in 1989, brought to fruition a sixty-five year push for
formal international legal recognition of the human rights of
children. Article 32 provides that "state parties recognize the right
of the child to be protected from economic exploitation and from
performing any work that is likely to be hazardous or to interfere
with the child's education." It also provides in subsection two of
the same article that "states Parties shall take legislative,
administrative, social and educational measures to ensure the
implementation of the present article." To this end, and in light of
the relevant provisions of other international instruments, state
231

232

atId.art. 23.
Economic, Social and Cultural Covenant, supranote 208, at art. 12.
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parties shall in particular provide for a minimum age, or minimum
ages, for admission to employment; legislate and enforce the
appropriate regulation of the hours and conditions of employment;
in order to
and provide for appropriate penalties or other sanctions
233
article.
present
the
of
enforcement
ensure the effective
The Convention was drafted in response to the needs of
children in the aftermath of World War 1.234 Interest in the
235
Convention on the Rights of the Child did not develop quickly.
In fact, some Western nations (the United States in particular)
viewed the Convention as an Eastern Bloc-supported project
because it focused mostly on economic, social and cultural rights,
something that many governments2 36viewed more as "good social
policy" than actual tangible rights.
On the regional level, the European Union has given attention
to the question of workers' rights. The Social Charter, 237 which is
a part of the 1992 Maastricht Treaty, 238 is the most developed of
such agreements, and obligates the parties to respect: (1) freedom
of movement; (2) employment and fair remuneration; (3) living
and working conditions; (4) social protection; freedom of
association and collective bargaining; (6) vocational training; (7)
equal pay for men and women; (8) information, consultation, and
participation rights; (9) workplace health and safety; (10) the

233

United Nations Convention on the Rights of the Child,G.A. Res. 44/25,

U.N. G.A.O.R. 3d Comm., 61st Plen. Mtg., Annex, U.N. Doe. A/44/736 (1989),

reprintedin 28 I.L.M. 1448 (1989). (adopted Nov. 20, 1989).
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Id.

235

Id. at 1449.

236

Id.

See Protocol on Social Policy, Feb. 7, 1992, 31 I.L.M. 357, 357-58
(entered into force Nov. 1, 1993); Agreement on Social Policy Concluded
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Between the Member States of the European Community with the Exception of
the United Kingdom of Great Britain and Northern Ireland, Dec. 10, 1991, 31
I.L.M. 358, 358-61 (entered into force Nov. 1, 1993).
Treaty Establishing the European Community, Feb. 7, 1992, art. 117, O.J.
(C. 224) 45 (1992), [1992] 1 C.M.L.R. 573 (1992) [hereinafter EC Treaty].
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protection of children; (11) the protection of the elderly; and (12)
the protection of the disabled.
The Social Charter also contains a mandate that allows the
Commission to create the Action Programme, which consists of
recommendations and options for member states' implementation
of the Social Charter, as well as proposed directives, regulations
and decisions. Article 117 of the EC Treaty provides for "upward
harmonization" of worker rights. The directives set out by the
Commission establish a floor level below which no member state
may go. Additionally, states are encouraged to provide protections
in excess of the directives, and implement directives according to
their "choice of forms and methods. 239 Most importantly, the
labor provisions enunciated are enforceable before both a
European Union member's national courts as well as before the
European Court of Justice of the European Communities
(hereinafter ECJ). The Treaty sets forth a complaint procedure for
both member states and individuals. National courts may also
request advisory opinions on EU law arising in domestic litigation.
Other regional treaties such as the North American Free
Trade Agreement (NAFTA) provide for workers' fights through its
North American Agreement on Labor Cooperation (NAALC).24 °
The NAALC is the first international trade agreement conditioned
on labor protections that the United States has signed. It is also the
first regional agreement among the United States, Canada, and
Mexico. The NAALC provides that NAFTA member countries
must comply with and enforce their domestic labor laws, and
ensure the fair adjudication of labor disputes. It also established an
international complaint process pursuant to which individuals may
challenge a country's compliance with domestic labor laws.
Sanctions may be imposed only for violations of norms dealing
with child labor, occupational health and safety, or minimum wage
standards. A country that has established a "persistent pattern" of
non-enforcement may also be subject to sanctions.241
239

Id. at art. 189.

240

Canada-Mexico-United States: North American Agreement on Labor

Cooperation, Sept. 14, 1993, 32 I.L.M. 1499. [hereinafter NAALC].
241

Id. at art. 27.
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The NAALC has been criticized as lacking the sufficient
independence and enforcement authority so as to operate
effectively.242 Labor critics often point to the limited availability
for sanctions and the lack of impetus for improvement or
harmonization of labor standards in the member states. On the
other hand, a few may argue that at least the "procedures have
forced companies and the government to review their own actions,
and to have
subordinate officials explain their decisions to
243
superiors."
International law recognizes a violation of labor-related
norms through the disregard of prohibited in the various
international and regional instruments. As discussed earlier, the
major instruments prohibit instances of slavery, forced labor, and
child labor, as well as violations of an individual's right to form
trade unions and the opportunity for safe and healthy working
conditions.
There is a technical distinction drawn in International Law
between slavery and forced labor. Slavery has been defined in the
1926 Slavery Convention as "the status and condition of a person
over whom any or all of the powers attaching to the right of
ownership are exercised." 244 Forced labor on the other hand
requires involuntariness, and is defined in the ILO forced labor
convention as "all work or services which is exacted from any
person under the menace of any penalty ,,245
and for which the said
person has not offered himself voluntarily.
Because the Forced
Labor Convention is the most widely ratified instrument of the ILO
242

See AFL-CIO Task Force on Trade, NAFTA Action Source Book 7

(1993).
See Lance A. Compa & Stephen F. Diamond, Human Rights, Labor
Rights, and International Trade: Law and Policy Perspectives (1996).
243

International Convention to Suppress the Slave Trade and Slavery, Sept.
25, 1926, art. 1(1), 46 Stat. 2183, 2191, 60 L.N.T.S. 253, 263 [hereinafter 1926
Slavery Convention].
244
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1930,

Convention Concerning Forced or Compulsory Labour (No. 29), June 28,
39 U.N.T.S. 55, reprinted in I Labour Conventions and

Recommendations, 1919-1991, at 115 (entered into force May 1, 1932)
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(143 states have signed the agreement), the prohibition on forced
246
labor is now widely recognized as customary international law
The right to form trade unions has been a fundamental part of
labor provisions within all international and regional treaties.
Although collective bargaining could be considered a separate
right from the freedom of association, in actuality, the two support
each other.24 7 The right to form a trade union would be of little use
if that trade union were deprived of its collective bargaining with
management for better working conditions. 248 Trade unions serve
various purposes such as protecting the interests of staff and
workers, supervising management's implementation of labor
protections, and ensuring that labor insurance is maintained and
wage standards are respected.
Most importantly, trade unions allow for union representation
and collective bargaining. Collective bargaining, in turn, enables
workers to negotiate with employers so as to establish more
mutually favorable terms of employment, and provides workers
The two
with a means of resolving disputes with employers.
249
provide a cornerstone for the basic rights of workers.
The United Nations has recognized the concept of equal pay
25 0
in two significant documents, to wit, the Universal Declaration
and the ESC covenant 5 . The Universal Declaration specifically
addresses the issue of equal pay by stating that "everyone, without
discrimination, has the right to equal pay for equal work. 252
ILO Human Rights (Visited Mar. 30, 1999) <http://www.ilo.org/public/
english /50normes/human.html> at 44.
246

Karen Vossler Champion, Who Pays For Free Trade? The Dilemma of
Free Trade and International Labor Standards, 22 N.C.J. Int' l L. & Com. Reg.
247

181,219 (1996).
248
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Although the terms of the Universal Declaration were not
legally binding, many of the rights promulgated became legally
enforceable by incorporation into subsequent treaties and U.N.
resolutions. 3 Because the provision of the Universal Declaration
on equal pay has become legally enforceable, the doctrine of equal
pay has achieved the status of jus cogens, and as such is legally
binding on all nations. 4
Article 7 of the ESC Covenant specifically defines the right to
equal pay by guaranteeing the right to "fair wages and equal
remuneration for work of equal value without distinction of any
kind, in particular women being guaranteed conditions of work not
inferior to those enjoyed by men, with equal pay for equal
work. 2 55 This language is significant in that it seems to go
beyond the text of the Universal256Declaration, which makes no
reference to work "of equal value."
One of the main purposes of the right to equal pay as
expressed in the Social Charter 257 is to standardize health and
safety requirements in the workplace, thereby alleviating the
technical barriers which exist between the various member states.
As the case studies show, violations of these norms are
common. Still, deciding which of the three approaches to human
rights norms would be most suitable is complex question. It may
be best to divide the norms into different groups. All three
approaches would clearly be appropriate in the extreme case of
forced or slave labor. That is, states have a duty to protect
individuals against it; MNEs ought to be held liable if they act in
concert with states or on the basis of delegated authority; and

Brian S. Johnson, Ensuring Equality: Pursuing Implementation of the
Equal Pay Principle Via the Institutions of the European Union, The North
American Agreement on Labor Cooperation, and Corporate Codes of Conduct
38 Va. J. Int'l L. 849, 852 (1998). [citing David Weissbrodt, An Introduction to
the Sources of International Human Rights Law 1, 9 (1989).].
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direct imposition of liability would be appropriate, given the
universal condemnation and concrete nature of the violation.
It would appear that norms of gender equality in work are
frequently violated, as the case studies concerning the Gap, Nike,
and Disney suggest. These violations are nearly universally
condemned, and states have a duty under the major human rights
instruments to protect against discrimination. Thus the first
approach is appropriate. The second approach would be justified,
but seems less likely to have practical significance; it may well be
infrequent that operating a factory amounts to state action. The
near-universality of norms against gender discrimination, at least
in the major instruments, might counsel in favor of the third
approach, which would make MNEs directly liable. At the same
time, whether the norms have been worked out sufficiently
concretely in all respects remains open to question. Equal pay for
equal work is likely to be much more widely accepted than are
norms against sexual harassment. This third approach thus might
take international human rights law beyond its current parameters.
Other violations pose more difficult questions. As to basic
labor rights such as the right to unionize, and as to the right of
children not to be exploited, there is widespread agreement in
principle. Once again, the first approach would appear to be
justified, as would the second. Yet the contrast between principles
and state practice is perhaps even greater here than it is in the area
of gender equality. This might well call into question any current
attempt to impose formal direct responsibility under international
human rights law on MINEs that violate these kinds of labor rights.
It may well be that for the foreseeable future, less formal
mechanisms of implementation, rather than enforcement (as
discussed in Part V) will have to be the prime route for making
human rights norms applicable to MNEs.
C. The Rights of MNEs
Subjects under international law also enjoy legal rights. For
example, states acquire rights under treaties. However, states do
not have human rights. The aim of human rights law is to restrain
states and to place affirmative duties on them, not to protect
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them. 258 Treating MNEs as full or partial equivalent of states (for
example, by affording them limited subject status) raises the
question whether MNEs should have any rights under international
human rights law.
One might oppose recognizing human fights of MNEs on
either philosophical or practical grounds. As regards the former,
human rights might be said to inhere in one's humanity, given the
fact that all human beings are entitled to certain basic protections.
One might also argue that because human rights are individual and
not collective, they are inappropriate for entities such as MNEs.
Based on the notion of human rights law that prohibits human
rights protections for states, one could conclude that MNEs should
be treated similar to states and should not enjoy human fights
protections.
On a practical level, certain human fights protections are
simply inapplicable to MNEs by their very nature. For example, it
would not make sense for a MNE to enjoy the right to an
education, a fight to health, or a right to life, just to name a few.
Even assuming arguendo that MINEs should enjoy human fights
protections, MNEs' economic and political power already serves
as a vehicle for protection. The very concern that argues for
imposing human fights norms on MNEs (that is, MNEs' growing
power vis-a-vis the host governments in which the MVNEs operate)
might suggest that they have sufficient power to protect
themselves.
On the other hand, there are arguments for extending some
forms of human fights protections to MNEs. On a philosophical
level, there is a growing recognition that associations of people,
and not just individual human beings, have fights under
international law. One example
is the increasing recognition of
25
9
peoples.
indigenous
of
rights
258

States traditionally have been protected by international law in other

aspects, most notably in the prohibition of aggression.

Under international

human rights law, the interests of the state in various aspects (e.g., with states of
emergency) are accommodated. However, human rights law has not recognized

any rights on the state's part.
SFor a brief discussion on the nexus between environmental human rights
and indigenous rights, see Har M. Osofsky, Environmental Human Rights
Under The Alien Tort Statute: Indigenous Victims of Multinational
Corporations 20 Suffolk Transnat'l L. Rev. 335, 381-393 (1997).
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The recognition of human rights in something other than
individual natural persons does not, of course, mean that MNEs
should necessarily have rights. Rather, it simply means that this
notion should not be rejected out of hand or on philosophical
grounds. In addition, there are three practical reasons for
extending at least some limited forms of rights to MNEs.
First, not all MNEs are, in fact, sufficiently powerful vis-A-vis
all states so as to be able to protect themselves. Second, the
protection of some rights, particularly property rights, may benefit
the entire world community. Expressed differently, if MNEs had
no protection against expropriation whatsoever, it is possible that
all countries would suffer economically. 260 Third, permitting states
to deal with MNEs in an arbitrary and capricious fashion might
prove dangerous. Such power would seem inconsistent with the
rule of law, and might even undermine states' general commitment
to human rights. Accordingly, it can be argued that the recognition
of some human rights on the part of MNEs may make sense.
As a practical matter, the contours of those rights remain to
be worked out. Foremost among them would be a right to
property, recognized already in most international human rights
instruments. Such a right does not give absolute protection to
property, but does provide assurances against arbitrary
expropriation. The other major group of rights would be those
relating to access to courts and guarantees of proper procedure.
The major justification for these rights would be the corrupting
effect on governments if they were able to ignore the rule of law
even for the limited category of MNEs.
More problematic would be notions of freedom of speech. It
might well be possible for a free and open debate among
individuals and parties to coexist without recognizing speech rights
among corporations, and the considerable power that MNEs have
might counsel against allowing them to tilt the debate. Even here,
though, some limited form of rights might be appropriate. At the
260
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very least it would suspect for a state to ban or limit speech rights
for MNEs, while recognizing such rights in the case of domestic
corporations.
D. Conclusion
Simply equating MINEs to states may be an attractive option
at first glance, but it is unlikely to provide an adequate approach to
the difficult questions raised by MNEs' impact on human rights.
Perhaps the best option is to recognize the legal capacity of the
MNE to a limited extent, rather than artificially place it on par with
the state. Similarly, although MNEs should have certain limited
rights, they should not have the same range of rights that
individuals enjoy.
So far, however, the discussion has proceeded in the abstract.
There is little point in articulating human rights norms if there is no
way to enforce or at least to implement them.
V.

Implementation and Enforcement

This part addresses the ways in which human rights are
declared internationally, regionally, and domestically. It explores
the documents, treaties, and conventions that declare human rights,
such as those established by the United Nations. Once these rights
are named and set forth in documents such as the Universal
Declaration of Human Rights, they are then promoted, protected,
and enforced to different degrees by nations, communities, and
even corporations.
This part specifically explores the many
different approaches to human rights implementation and
enforcement, and evaluates the mechanisms that currently exist for
the protection of human rights. Where appropriate, this part
proposes ways in which new mechanisms might be used to help
achieve global respect for human rights.
Before undertaking this survey, however, it may be
appropriate to reflect briefly on a fundamental distinction between
enforcement and implementation.
The term "enforcement"
typically connotes coercive force and immediacy, as is the case
with a binding court judgment or a Security Council resolution
under Chapter VII of the U.N. Charter. Ideally it brings about
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immediate changes (including benefits for the victims) and moral
condemnation of the wrongdoer, and has a deterrent effect.
"Implementation," on the other hand, typically connotes
actions that are more gradual, involving pressure but not outright
coercion. Examples would include resolutions of the U.N.
Commission on Human Rights condemning states that violate
human rights; study reports by rapporteurs that highlight major
human rights violations; and campaigns by NGOs against human
rights violators. Ideally, implementation helps makes norms more
concrete and provides a basis for future enforcement efforts. It
also provides publicity and possible moral condemnation of the
wrongdoers, though with less of a sting than that provided by the
international community's formal judgment. It may also have a
deterrent effect, though that can be difficult to gauge.
Both enforcement and implementation need to be pursued in
any comprehensive strategy for giving life to abstract human rights
norms.
Certainly, there are real benefits to enforcement,
particularly to individual victims, and it has some deterrent effect.
On the other hand, enforcement has its own limits. It tends to be
after the fact. It is also highly limited in availability: there are not
many international forums to which individuals have access,
particularly as a practical matter, and their binding powers (both in
practice and in law) tend to be limited. Implementation is less
satisfying than enforcement in an immediate sense, but in many
cases it may be the only practical alternative. And it has its own
benefits. In particular, enforcement efforts are likely to be
dominated by lawyers and state actors; implementation offers a
greater scope for activity by NGOs, unions, and other actors. One
benefit of a strategy that focuses heavily on implementation is that
the very fact of seeking to protect human rights may help build an
active and vibrant international civil society.
A.

International Mechanisms
1.

The United Nations

From its inception in 1945, the UN has been known as the
primary international body dedicated to the promotion and
protection of human rights. The preamble of the UN Charter
declares in pertinent part that the people of the United Nations are
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determined "to reaffirm faith in fundamental human rights, in the
dignity and worth of the human person, [and] in the equal rights of
men and women of nations large and small .. ,,262
Shortly after the Charter was signed, the Preparatory
Commission focused its attention on establishing a Commission on
Human Rights and directing it to prepare an International Bill of
Rights.263
In January of 1947, with Eleanor Roosevelt as
chairperson, the Commission drafted the Universal Declaration of
Human Rights, which was adopted by a unanimous vote of the UN
General Assembly on December 10, 1948.264 The Declaration
recognized the inherent human rights with which each person is
born, and described these rights in thirty articles as ideals towards
which the State must work.
Some of the rights listed in the Declaration include the right
to: life (Article 3); freedom from slavery (Article 4); freedom from
torture (Article 5) freedom from arbitrary detention (Article 9);
ownership of property (Article 17); work (Article 23) and take part
The
in the government of one's country (Article 21).265
Declaration has influenced over forty states' constitutions, as well
as the regional human rights conventions of Africa, Europe, and
the Americas.
In light of such widespread international
acceptance, the Declaration's principles have become customary
law around the world.266
Once the Declaration was in place, a means of implementing
these declared rights assumed a high priority for the international
community. In December 1966, some eighteen years after the
Declaration's signing, the U.N. General Assembly unanimously
approved the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and
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Cultural Rights. These covenants came into force after ratification
in 1976.267
a
The Covenant on Civil and Political Rights provides for268
Human Rights Committee (HRC) to oversee its implementation.
It lists the rights set forth by the Declaration in greater detail, and
adds five more, including the rights of the child (Article 24) and
the rights of minorities (Article 27).269 The ICCPR proclaims that
each signatory state shall "undertake to respect and to ensure to all
individuals within its territory and subject to its jurisdiction the
rights recognized in the present Covenant"(Article 2).70
Although no time limit was imposed, it seems that member
states are expected to comply with the articles of the Covenant as
soon as they are able to do so. The ICCPR requires that states
"submit reports on the measures they have adopted which give
effect to the rights recognized herein" (article 40). The states must
report every five years or when the HRC requests them to do so, in
HRC reviews the reports and makes General
which case2 7 the
1
Comments.

Because states, like people, seek to present themselves in the
best possible light, the reporting procedure is often unreliable as a
source of information. The process is even more difficult in light
of many countries' failure to engage in full disclosure, to report on
time, or even to report at all. This lack of communication
eliminates the dialogue that is essential to the implementation of
rights, particularly in developing nations.
In addition to this reporting requirement, the ICCPR has two
means of enforcement, to which states must separately consent: the
inter-state procedure and the right of individual petition.2 7 2 The
inter-state procedure, by which one state may bring a complaint
267
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against another, is rarely invoked because of political reasons. The
optional protocol for individual petition, however, is an essential
element of the ICCPR, and emphasizes the importance afforded to
the rights of the individual. The optional protocol requires that the
individual exhaust his or her available domestic remedies before
proceeding with a complaint (Article 5).273 The Human Rights
Committee reviews the petitions and brings them to the attention of
the state that is allegedly violating the Covenant. Within six
months of receiving such a petition, the state must respond and
indicate whether any remedial action has been taken (Article 4).274
The HRC is supposed to include these activities in its annual report
to the General Assembly (Article 6).275
The Covenant on Economic, Social and Cultural Rights is
more of a promotional convention in that it lists rights which states
276
should endeavor to establish gradually, as their resources permit.
Some of the rights it includes are the right to fair wages and
working conditions (Article 7), the right to form unions and strike
(Article 8), the right to social security (Article 9), and the right to
health (Article 12).277 The Covenant is implemented by the
Economic and Social Council, which functions like the HRC.
States submit periodic reports of their progress, and the Council
reviews them and makes General Comments. 2 78 There is no
individual right of petition.
"The real question must be, however, what difference do the
international human rights standards, and the meetings and
accompanying paper flow, make for the victims of human rights
abuse? ' 279 An individual who feels that one or more of her rights
273
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set forth in the International Covenant on Civil and Political Rights
has been violated by an MNE operating in her country may find
some redress, but only under very limited circumstances. First of
all, the petition must be made either against her home country, for
example, on the grounds that it permitted the corporation to violate
the rights of its citizens through abusive working conditions, or
against the country where that corporation has its headquarters. In
either scenario, the country filing the complaint must be party to
the Covenant in order for any action to proceed. Second, all of the
domestic remedies must have been exhausted and the action may
not be pursued elsewhere at the same time. Third, if a violation is
found, one of two things may happen: either the state responds and
acts to remedy the situation, perhaps by requiring some remedial
action by the corporation, or the state does nothing and is
mentioned in the HRC's report to the General Assembly. For
many states, especially developing nations, the risk of a
dishonorable mention is outweighed by the benefit they receive
from having the corporation operating and generating revenue,
despite the abuses its people might endure as a result.
Alternatively, as described above, the individual's home
country may file a complaint against another country if it feels the
second country is violating rights guaranteed by the ICCPR. This
option is severely limited primarily because countries are unlikely,
for political reasons, to invoke this procedure against one another,
optional
but also because both countries must be party to this
280
procedure, and few countries (approximately thirty) are.
The United Nations fulfills a necessary role in declaring
universal human rights and establishing implementation
procedures for states to follow. Many states party to the Covenants
take their commitments seriously and endeavor to secure human
rights for their people. When complaints are lodged against them,
these states investigate and take action. Occasionally, there are
positive results, in that victims are compensated, legislation is
created or changed, or local remedies are established.2 8 1 However,
280
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the reality is that only about sixty percent of the member states
have accepted the protocol of individual petition (with notable
omissions from the United States, the United Kingdom, India,
Mexico, Brazil and Japan). 28 2 There is therefore little that an
average individual is likely to accomplish under the UN system if
he or she feels, for example, that his government watches silently
while the MNE-owned factory where he works is systematically
subjecting him and his coworkers to torture, unsafe working
conditions, or forced labor.
a. The UN High Commissioner for Human
Rights
In 1993, the General Assembly of the UN created the post of
the UN High Commissioner for Human Rights. 283 The High
Commissioner is charged with the role of providing leadership in
human rights, advising governments, providing them with
technical assistance in the implementation of human rights, and
284
coordinating the UN's activities with respect to human rights.
Much of this work is accomplished through visits to individual
countries, where the Commissioner collects information, offers
advice, and may set up field operations.
The High Commissioner cannot force a state that is causing
or permitting human rights violations to do anything the state does
not want to do. However, the High Commissioner can direct the
attention of the UN and the world to the violations, bring resources
to that state in an attempt to facilitate change there, and put in
motion the small but necessary steps required to mobilize the
international public against the violating entities.
Another duty of the High Commissioner is to coordinate the
endeavors of the theme rapporteurs and working groups that
investigate and respond to information about human rights
violations around the world.285 Dedicated to one particular theme,
282
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these theme rapporteurs can respond more quickly to reports of
violations than the Human Rights Commission can, and are
authorized by the HRC to "receive complaints from individuals;
make direct, urgent appeals to governments; visit countries; make
detailed recommendations to governments; and ultimately seek an
end to specific violations." The rapporteurs then make their
findings known in reports to the HRC. 86
As of 1995, the HRC had created fourteen thematic
procedures. These include the Special Rapporteur on summary or
arbitrary executions (1982); the Special Rapporteur on torture
(1985); the Special Rapporteur on racism and xenophobia (1993);
the Working Group on the Right to Development (1993); the
Special Rapporteur on violence against women (1994); and the
Special Rapporteur on toxic waste (1995).287 The question arises
whether a Special Rapporteur or Working Group should be
established to monitor multinational corporations. It has been
suggested that one individual is "less expensive and less visible, 288
as
persons.
five
of
group
working
a
than
efficient"
well as more
Assuming the validity of this concept, we will proceed to discuss
the feasibility and desirability of a Special Rapporteur on human
rights violations by MNEs.
b. A
UN
Special
Multinational Enterprises

Rapporteur

for

A Special Rapporteur on MNEs would likely function in
much the same way as the other rapporteurs by responding to
complaints or reports of abuses at the hands of MNEs, visiting the
places where the violations are alleged to be occurring, and
investigating the allegations. The Special Rapporteur would
explore human rights violations in light of the special concerns
raised by the corporations perpetrating the violations and the
286
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countries permitting them, and would then communicate the
findings to both the corporation and the country hosting the
corporation.
Even though an MNE is not a state, if the United Nations
communicates to it that the world is aware of and will not tolerate
its actions, some good is likely to come of it. As is often the case,
upon receiving this information, the media, non-governmental
organizations and private citizens may react with news stories,
petitions, and boycotts. The host country would then have to
choose whether to force the corporation to respect the rights of its
citizens and risk its leaving the country, or face the negative
attention of the UN and the world.
A UN Special Rapporteur on NINEs would be a positive and
necessary addition to the UN's theme procedures. The early 1990s
saw the addition of working groups and rapporteurs to address
contemporary concerns such as the sale of children (1990), racism
(1993), freedom of expression (1993), violence against women
(1994), and toxic waste (1995).289 It is fitting that the newest
addition address multinational corporations, the emerging
superpowers of the next century that exist everywhere and
nowhere at the same time and remain seemingly untouchable by
any country's laws even though many are known to be consistent
violators of human rights.
Code
of
c.
The
UN
Transnational Corporations

Conduct

for

In 1974, the UN Economic and Social Council established the
United Nations Commission on Transnational Corporations, the
primary purpose of which was to draft a code of conduct for
TNCs. 290 The push for the Code came mainly from the socialist
Eastern Bloc states that were concerned that foreign TNCs would
threaten their sovereignty. 291 The Code's drafters sought to
289
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balance the regulation of corporations with assurances that host
countries would treat these corporations fairly. However, few
countries were satisfied with the result, and the draft of the Code
completed in 1990 has not yet been adopted by the UN.292
This draft spoke explicitly about corporations and human
rights. Indeed, paragraph 14 of the draft states that "transnational
corporations shall respect human rights and fundamental freedoms
in the countries in which they operate... [and] shall not
discriminate on the basis of race, color, sex, religion, language,
293
social, national and ethnic origin or political or other opinion."
The draft made it clear that human rights took precedence over
cultural norms.2294
Two years after the draft was introduced, negotiations on its
adoption were suspended. As noted earlier, the draft had satisfied
few parties, with the Western countries and corporations finding
the Code too harsh on them, while non-Western host countries
were not held to similar standards. 295 Additionally, the developing
nations that had pressed for the Code in the 1970s seemed simply
to have lost interest. Many developing nations had come to the
conclusion that TNCs were no longer
"suspicious intruders," but
296
rather "welcome and wealthy guests."
One author has suggested that even if the draft Code were
ratified, it still lacks clear standards for enforcing its provisions,
and would therefore be "impotent" against corporations. The same
author advocates instead for private corporate codes of conduct,
which are addressed below.2 97 As we will see throughout this
section, corporations and developing nations must be enticed into
respecting human rights with the language they want to hear; most
often, this is the language of profits. If the UN TNC Code
292
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increases the costs of TNC investment in developing nations, the
corporation, its home country, and its host country will never
approve of it.
d.

The UN Security Council

As established by Article 24 of the UN Charter, the United
Nations National Security Council has the primary responsibility
Occasionally,
of maintaining international peace and security.
however, the Council deals with humanitarian issues as well. The
Security Council established operations in Somalia to help its
starving population in 1992, and also provided humanitarian
assistance in Bosnia in 1992 and 1993.299 In 1993, the Council
created tribunals to deal specifically with violations of
international humanitarian law in the former Yugoslavia, and again
the following year in Rwanda. 300 In implementing both of these
tribunals, the Council had determined that the situations in each
country posed threats to international peace and security, and that
it was necessary
to make the perpetrators accountable for their
30 1
actions.
More importantly for the purposes of this discussion is the
notion that the Security Council's humanitarian intervention in
Somalia highlights "new consensus on what circumstances qualify
as 'threats to international peace,' justifying military intervention
under article 42 [of the UN Charter]. 30 2 A liberal reading of
Chapter 7 of the Charter could lead to the conclusion that the
Security Council may act with force anywhere in the world where
human rights violations constitute a threat to peace. 30 3 If mass
298
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starvation is a justifiable threat, then by extension systematic
torture, slave labor, environmental destruction, and cultural
genocide might eventually be considered threats as well.
One commentator even foresees that the UN Security Council
may one day be confronted with a situation in which "massive
humanitarian abuses are completely insulated within the domestic
jurisdiction of a given state." 30 4 At that point, "it remains to be
will extend its liberal
seen how far the Security Council
30 5
humanitarian intervention doctrine."
In terms of human rights abuses by multinational
corporations, the violations would unfortunately have to be
atrocities comparable to those in Rwanda and the former
Yugoslavia to win the attention of the Security Council; that is,
they would have to amount to threats to international peace and
security. This seems unlikely in most cases, because although the
abuses are very real, they tend to affect only a small percentage of
a country's population. The global nature of MNEs, however,
often puts them in the position to affect several thousands of
people. Some particularly egregious examples of abuses, such as
those of Unocal in Burma and Royal Dutch Petroleum in Nigeria,
could indeed amount to threats to international peace and security,
provided that the host governments in which these MNEs operate
refused to tolerate violations of the rights of their people.
2.

International Organizations
Organization
for
a. The
Cooperation and Development

Economic

Functioning like the United Nations in its voluntary approach
to human rights, the Organization for Economic Cooperation and
Development (OECD) is a "club of like-minded countries,"
consisting of twenty-nine nations whose membership is based
solely on each member's commitment to the concepts of market
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economies, pluralist democracy, and human rights."0 6 The OECD
includes many European countries, as well as Australia, Japan,
Korea, Mexico and the United States, 307 and serves primarily a
promotional role with regard to human rights. In order to join,
states must prove their capacity to assume the responsibilities of
membership which, in addition to the principles described above,
contributions to the
also include sustainable economic growth and
30 8
non-discriminatory expansion of world trade.
Because the benefits of membership are commensurate with
the duties imposed on the states, the states that seek membership
are already working toward the recognition of human rights. For
other states, attaining OECD membership may serve as an
incentive to respect human rights domestically and ensure that
visiting corporations do the same.
b.

International Courts

On August 22, 1999, Kofi Annan, the UN Secretary General,
expressed the hope that "in the prospect of an international
criminal court lies the promise of universal justice." 3 9 While the
promotional efforts of international organizations such as the UN
and the OECD are essential to the global recognition of human
rights, it has become clear that such promotion alone has not been
sufficient. Violations by INEs, countries, and individuals
continue, and unless all of the conditions of membership in
assorted organizations and covenants are met, the victims often
have no recourse. For many years, human rights activists have
claimed that an international tribunal to address violations is the
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310
only way to ensure the respect and enforcement of human rights.
According to one advocate of an international tribunal, "The full
implementation of human rights within the UN system is
contingent not merely upon reports, complaints, discussion, and
recommendations. The adoption of legally binding decisions by an
impartial international tribunal
is a condition sine qua non to the
311
system."
entire
the
of
success
The International Court of Justice (ICJ) at the Hague is the
current international court within the UN system. The Court is
authorized to resolve disputes only between states, and rarely
addresses human rights issues. 312 Additionally, the ICJ does not
handle cases between individuals, or between individuals and
states.313 As the last century has witnessed, individuals have been
responsible for great atrocities; without an international tribunal
where they can be held accountable, many of their deeds will
remain unpunished, and future criminals will be undeterred.
After decades of discussion about an international human
rights tribunal, delegates to the Rome Diplomatic Conference
adopted a Statute on July 17, 1998, that seeks to create a
permanent International Criminal Court (ICC), to be located at the
Hague, Netherlands. 314 The Court, which will not begin hearing
cases until its enabling statute is ratified by at least 60 nations, is
closely tied to the UN, and may hear cases referred to it by the UN
Security Council.3 15
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Unlike the International Court of Justice, the ICC will have
jurisdiction over international crimes committed by individuals.
Such crimes include genocide, war crimes, and crimes against
humanity, including those committed during peacetime. 316 The
Rome Statute applies to all persons, including heads of state,
government officials, and members of the military, who may be
held accountable for the actions of their subordinates. 317 Charges
may be brought by a member state, by the Court's prosecutor
acting upon his or her own motion, or by the UN Security
Council.8 The Court's jurisdiction will be complementary to
that of its member §tates, and the court may only take action when
the victims' home government is unable or unwilling to
prosecute. 319 The penalties that the Court may apply include a
maximum of life imprisonment, as well as the imposition of fines
any and all proceeds derived from the criminal
and forfeiture of
320
activity at issue.
The ICC is potentially the ideal international institution to
deal with multinational corporations that violate human rights.
Because the Court has jurisdiction over individuals, the officials of
these corporations (and perhaps even the corporations themselves,
considered to be legal "persons" under U.S. rules of civil
procedure) may finally be brought to justice for their offenses.
Additionally, leaders or officials of a country hosting and
tolerating a violating corporation could also face punishment under
the ICC. There are, of course, limitations. The state in which the
MNE is located would need to be a member of the ICC, and the
rights violations would need to amount to "crimes against
humanity."
Crimes against humanity are defined in Article 7 of the
Statute to include murder, extermination, enslavement, deportation,
Rome Statute of the International Criminal Court, Articles 1 and 5, supra
note 309.
316
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imprisonment, torture, sexual violence, persecution, disappearance
of persons, apartheid, and "other inhumane acts of similar
character intentionally causing great suffering.' 321 Subsection (2)
of Article 7 explains that the jurisdiction of the Court over these
crimes is limited to their "multiple commission," which suggests
that isolated incidents will not trigger the jurisdiction of the
Court. 322

It does not seem that this requirement will prevent

multinational corporations or their officials from being prosecuted.
Generally, rogue corporations violate human rights in a
systematic way, often as part of a rather egregious modus operandi.
If these violations are brought to the attention of the Court's
prosecutor, an investigation will ensue and violating corporations
and/or their officials can be brought to justice. The officials may
be ordered to serve time in prison or pay fines, and the corporation
may be ordered to forfeit funds or property as restitution. In either
scenario, the punishments are more promising than anything that
has been done in the past to force MNEs' to respect human rights.
Jail time and million-dollar fines are precisely what is needed to
eliminate the impunity that many corporations have enjoyed thus
far.
One commentator has addressed the possibility of enforcing
environmental rights under the ICC. 32 3 He suggests that actions

such as dumping hazardous waste and developing rainforests and
other protected areas destroy people's habitats and should be
considered violations of their human rights. 324 Intentional largescale destruction of the environment might be considered a "war
crime" (Article 8), but there is no other mention of ecocide in the
Statute, nor is it clear whether isolated incidents fall within the
Court's jurisdiction. 325 Ultimately, the commentator concludes
321
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that rather than the ICC, a convention on environmental rights and
would
an environmental court for the enforcement of
326those rights
be the best means of ensuring their protection.
The formation of separate conventions and courts for each of
several human rights norms is inefficient and unnecessary. The
long-awaited ICC is the ideal institution for the enforcement - and
not just the promotion - of human rights. Although the ICC is new
and speculative, once it is ratified and begins its work, it will
present a unique opportunity for individuals around the world
without the benefit of a regional human rights court to have their
cases heard before an international tribunal.
Of course, the ICC is not yet a perfect institution. Waiting for
60 states to ratify the Rome Statute before the Court becomes
effective may take several years. And, more importantly, China,
India, Russia and the United States have not ratified the Statute,
which means that they cannot be subject to the Court's
jurisdiction.327 Despite these initial hurdles, the International
Criminal Court promises to become what human rights advocates
have long been waiting for: an international venue to secure
remedies for the victims of international crime.
3.

International Trade and Sanctions

As the economies of the world speed towards globalization,
human rights advocates are increasingly exploring the possibility
of using international trade as a means of promoting and enforcing
human rights. By conditioning favorable trading terms on a
country's human rights record, one country may help coax its
trading partner into greater recognition and protection of human
rights. This "coaxing" may be accomplished on international,
regional and domestic levels. Many scholars agree that since labor
is an essential part of the production of the goods that are traded
internationally, the human rights which can best be enforced
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through international trade are labor rights. 328 This section will
primarily focus on the ways in which international trade can be
used to enforce labor rights.
a.

The International Labor Organization

The International Labor Organization (ILO), established by
the Treaty of Versailles in 1919, is the primary organization
concerned with setting international standards for economic and
social rights, and especially worker rights. 329 The ILO has
established a comprehensive international labor code, and uses its
tripartite structure to implement and enforce the rights set forth in
the code.33 0 The ILO consists of the Governing Body, the
International Labor Office, and the International Labor
Conference. 331 The Labor Office is the legislative body of the
ILO. 32 The Conference consists of about 200 representatives of
governments, workers, and employers, and reviews reports and
demands responses 333
from governments with consistently bad
human rights records.
Rather than employing material sanctions, the ILO uses
"moral persuasion, publicity, shame, diplomacy, and dialogue to
ensure compliance by member states." 334 The ILO has been
criticized for not sanctioning states that consistently fail to meet its
standards. Rather than withdrawing aid from those states, the ILO
provides them with information and technical assistance to help
them comply, a tactic that has been described as a "carrot"
328

Daniel S. Ehrenberg, The Labor Link: Applying the International Trading

System to Enforce Violations of Forced and Child Labor, 20 YALE J. INT'L L.
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approach of encouraging states rather than threatening them with
sanctions.335 This somewhat gentler approach to human rights
enforcement has in fact been rather successful. Over a fourteen
year period, researchers documented over 1,000 336
improvements in
procedures.
ILO
from
resulted
that
states
member
However, in light of the profit-centered nature of
corporations, the question remains whether the carrot will not
simply be swallowed whole and rendered useless. For example, if
a country that has ratified ILO conventions learns that one of its
MNEs is violating labor standards, it may attempt to urge the
corporation into compliance. If the INE refuses and threatens to
take its business elsewhere, unless the ILO offers assistance
sufficient to compensate for the loss of that corporation, there will
be more incentive to keep the violating MNE than to risk the loss
of a substantial contributor to the economy.
Proponents of a trade-based system of human rights
enforcement seem to agree that existing enforcement regimes fail
because there are no real consequences for the violators. Moral
incentives such as the disapproval of other countries or an
unfavorable country report to the UN are simply not sufficient to
force a violating state into compliance. As one writer suggests, "A
new economically based system to achieve effective enforcement
is needed... [because] [s]tates are much more apt to take punitive
actions against each other, beyond verbal condemnation, where
'
their material interests are affected."337
When countries are dependent upon each other for survival
and development, trade is essential. If trade is conditioned on the
protection of human rights, then countries will have little choice
but to comply. Ultimately, it will be "the self-interest of each
state" which will
"stimulate the promotion and enforcement of
338
human rights."
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b. The World Trade Organization

An international organization such as the World Trade
Organization (WTO) appears to be an ideal instrument for the
global enforcement of human rights through trade. The new WTO
was established in 1995 by the Uruguay Round of the General
Agreement on Tariffs and Trade (GATT). 339 The WTO, which has
been adopted by the United States and a large number of states,
suggests that many nations are willing to allow an international
body not only to increase their trade opportunities, but also to
regulate them as well.34 °
Patricia Stirling suggests that this willingness to be subject to
regulation should be seen as a natural stepping-stone toward
human rights enforcement through the WTO. She proposes the
creation of a "human rights arm" within the WTO.3 4 ' Such a
mechanism, Ms. Stirling explains, is a logical extension of
GATT/WTO,342 and would be similar in form to the Dispute
Resolution Body already in place within the WTO, with automatic
membership for all member states. 343 Within the body, there
would be a committee responsible for receiving reports of abuses
by member states, and these reports would be evaluated, with
recommendations
made to either dismiss the complaint or impose
34 4
sanctions.
Once all of the WTO members are notified, they would then
need to agree on the multilateral sanctions to be imposed on the
violating state. 345 Ms. Stirling suggests that restricting the import
339
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of the main product of the sanctioned state would be the most
effective form of a multilateral sanction, and the one that would do
the least harm to the other states. 346 She concludes that "[w]hen a
member state faces the possibility of loss of access to international
and citizens,
markets if it violates the human rights of its residents347
it may think twice about committing such violations."
Another reason why human rights fit comfortably within the
GATT/WTO scheme is that the GATT already contains an
exception within Article XX(a) that allows for trade restrictions
when they are "necessary to protect public morals." 348 This
provision is vague, and there is little legislative history to aid in its
interpretation. 34 9 The WTO could easily turn to internationallyrecognized human rights norms for a definition of what falls within
the exception. This step would provide a smooth segue into the
creation of the aforementioned human rights committee to
determine which trade restrictions are valid under Article XX(a).
Under this scheme, the countries that knowingly host rightsviolating multinationals would be subject to sanctions. If the
countries were unaware of the violations by the visiting MNE, the
committee could inform them of any complaints that were filed
against them, and the countries would be given a certain number of
months within which to comply. The country might confront the
corporation and threaten it with expulsion if the latter did not
reform its practices. Even without confrontation, the MNE would
suffer if its products were no longer being bought or sold on the
global market.
Another means of using the WTO to enforce human rights is
to condition the admission of a new state into the Organization on
the state's maintaining a positive human rights record. At this
writing, China is seeking admission into the World Trade
Organization, but has been unable to reach agreement with the
United States, which is a prerequisite to admission. Although
economic concerns have contributed to the lack of agreement, it is
346
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important to note that U.S. negotiators have been under great
pressure by labor unions to block the agreement unless Beijing
agrees to improve labor standards and frees jailed labor and human
rights activists. If China is ultimately denied membership due to
its human rights record, two important precedents will have been
set. First and foremost, China may finally be forced to bow to
global pressure to change its human rights policies. Secondly,
other countries seeking admission to the WTO will work to
improve their human rights records after seeing how China failed
in its bid to join the WTO.
i.

Proposal to Combine the ILO and the
WTO

At a commemoration of the fiftieth anniversary of the World
Trade Organization in Geneva, President Clinton stated that "the
WTO and the International Labor Organization should commit to
work together in order to make certain that open trade... lift[s]
living standards and respects the core labor standards that are
essential not only to worker rights, but to human rights."
Three years earlier, Daniel S. Ehrenberg had suggested the
very same thing: the creation of a joint ILO/WTO enforcement
Noting the
regime for the protection of human rights.3 50
ineffectiveness of existing regimes that limit themselves to nonpunitive, morality-based measures to obtain compliance, Mr.
Ehrenberg suggests a different scheme based on material
sanctions. 3 5 This regime would benefit from a marriage of the
ILO's 70 years of experience in reporting with the WTO's ability
to regulate unfair trading practices and eliminate them through
sanctions. 352 Mr. Ehrenberg's proposed scheme would work much
like Ms. Stirling's, with reports, investigations, and import-ban
The
sanctions imposed upon the finding of a violation. 353
350
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presence of the ILO would fortify a trade-based system of
enforcement of human rights.
4.

The World Bank

"Many states, as well as non-governmental organizations, are
slowly realizing that the use of economic aid as a weapon against
human rights abuses may be the most effective enforcement
mechanism to date," writes Halim Morris. 354 Morris argues in
favor of using the World Bank - more so than the International
ideal means of both monitoring and
Monetary Fund - as an
355
rights.
human
enforcing
The World Bank was created in 1944,by the United Nations
to help rebuild Europe after World War 11.356 Nation-states that are
members of the Bank buy its shares, and the revenue from those
sales provides the capital the Bank uses to make loans.3 57 Loan
decisions are made by the Bank's Board of Executive Directors,
owned by each
whose votes are weighted by the number of shares
358
represent.
members
board
the
of the countries
Morris suggests that because the Bank is owned by 177
countries, any decision made or action taken would be viewed as
multilateral in nature, and would therefore "carry greater weight"
than that of any one country alone. 359 Additionally, because the
World Bank's loans are often the main source of funding to
developing nations, it is able to leverage that lending power to
force those countries - which often suffer the worst human rights

Halim Morris, The World Bank and Human Rights: Indispensable
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violations by multinational corporations -360to comply with
internationally-recognized human rights norms.
Establishing a system of conditioning its loans on human
rights compliance would not be a new venture for the World Bank.
Because of problems it had encountered with some borrower
nations, the Bank implemented in 1979 "structural adjustment
loans" which had conditions attached to them. These conditions
forced the borrowing countries to adhere to the Bank's "policies
361
and practices in their internal and/or external affairs."
Additionally, the Bank's Articles of Agreement allow
consideration of "non-economic" factors when "special
circumstances arise." 362 Gross human rights violations are a
perfect example of the circumstances that should trigger this
consideration.
The World Bank is an ideal mechanism not only to monitor
human rights, but also to implement and enforce such rights as
well. By establishing a human rights commission, or a liaison to
the HRC of the United Nations (to which the World Bank is
already connected), the Bank's Board of Executive Directors
would have direct access to information about the human rights
record of each loan requesting nation state. The Board could add
this review process to its loan-granting procedure, making it clear
to the world that countries not respecting basic human rights will
not receive loans. Since their survival and development are
contingent upon such compliance, these nations will have no
choice but to begin to respect human rights.
This conditioning of loans would directly affect multinational
corporations engaged in human rights violations. Governments
that look the other way when these corporations abuse their
citizens will realize that they can no longer afford to do so. Any
revenue they may lose from having the companies pull out of their
countries can be counterbalanced by the aforementioned special
assistance loans, or even the standard development loans, once the
offending corporations either stop their abuses or show
360
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361
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improvements. Ideally, the setting of these standards by the World
Bank will serve as incentives for both corporations and countries
that would realize that when human rights and human dignity are
respected, a country's citizens are happier and, to use a term the
MNEs will appreciate, more productive.
Another option might be for the Bank to create a special
assistance program for countries that have pledged their desire to
implement human rights, but lack the resources or means to do so.
The Bank could provide smaller, short-term loans to help these
countries reach compliance. Non-governmental organizations such
as Human Rights Watch might work in conjunction with the Bank
in order to provide education and guidance to these countries, and
the United Nations Human Rights Committee or rapporteurs might
also be called upon for assistance and monitoring. The Bank has
already acted in a similar fashion by providing loans specifically
meant to create jobs for refugees in Pakistan and Somalia,363and to
promote equality for women in some developing countries.
Of course, this policy would require some extra work and
perhaps the creation of a new fund within the Bank, but if the
member nations decided that human rights were a real priority,
these changes could be implemented without much foreseeable
cost or trouble. On the contrary, the changes might result in more
capital for the Bank. Once these developing nations comply with
human rights norms and become eligible for loans, they will begin
earning money, an in turn may eventually buy shares in the World
Bank, which would in turn allow it to continue making such loans.
Thus, in today's money-centered "global village," the World Bank
is another ideal instrument for the multilateral protection of human
rights.
B. Regional Mechanisms
Regional enforcement of human rights was originally
disfavored by the United Nations, which believed that "it might
3
'detract from the perceived universality of human rights." 64
363
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Eventually, as regional systems developed in Europe and the
Americas, the UN began to embrace the concept. In 1977, the
General Assembly requested that States that were without regional
regimes begin discussing the creation of regional agreements in
their area. 365 Regional conventions and courts have many benefits
over international systems of enforcement. Cultural and linguistic
similarity, for example, might promote cooperation between
member states. Geographic proximity, and a smaller group of
nations with which to work might allow complaints to be
investigated and remedied more quickly. This section considers
the regional mechanisms in force, and how they might be used to
enforce the respect of human rights by multinational enterprises.
1.

Regional Human Rights Agreements and Courts
a.

The European System

The European Convention for the Protection of Fundamental
Rights and Freedoms became effective in 1953. It contains a series
of twenty-five civil and political rights, many of which originate
from the Universal Declaration of Human Rights. 366 It has been
ratified by more than thirty countries across continental Europe, as
well as Iceland, Cyprus, and Malta. 367 The member nations agree
to ensure those enumerated rights to the persons within their
respective jurisdictions. 3 68 However, the drafters of the European
Convention felt that the nations' mere agreement to ensure rights
was not sufficient. 3 69 To this end, they established the European
Commission on Human Rights and the European Court of Human
Rights. 370 The Commission serves as the investigative and

365

Id.

3(

Robertson and Merrills, supranote 262, at 124-26.

367

Id. at 122.

368

Id. at 127.

369

Id.

370

Id.

INT'L & COMPARATIVE LAW REVIEW [Vol. 8

298

reporting branch,371and thus determines the admissibility of cases
before the Court.
The European Court of Human Rights has one judge from
each of its member states.372 Its jurisdiction is not automatic, and
must be accepted by each member state. 373 Although the right of
individual petition is optional, if a member state has accepted it,
then its citizens may bring complaints against their government
after they have exhausted all domestic remedies. 374 States may
another, but as in the international
also bring cases against one
375
happens.
rarely
this
arena,
The Court interprets and applies the rights in the Convention,
but it does not have explicit authority to grant remedies for
violations of those rights. Instead, the Court has held that the
respondent state should decide which measures are necessary to
implement its obligations under the Convention. 376 In addition to
this lack of authority, the European system has been criticized for
of
its years-long delays in processing cases, and for the rejection377
ninety percent of the complaints that are brought to its attention.
For more than forty-five years, the European Court of Human
Rights has been a "significant example of diverse cultures working
together to create a transnational human rights tribunal. 378
However, if individuals cannot win speedy and effective remedies
against the countries that are causing or permitting the individuals'
rights to be violated, then the system cannot be considered a
success in defending human rights.

371

Id.

372

Id. at 132.

373

Id.

374

Id.at 127.

375

Id.at 128.

376

Id. at 134.

377

Dumas, supra note 312, at 604.

378

Id. at 603.

Multinational Enterprises

1999-20001

b.

299

The Inter-American System

After World War II, Latin American nations began meeting
regularly as the Inter-American Conference on Problems of War
and Peace. 379 In 1948, the Inter-American Conference in Bogota
formed the Organization of American States (OAS), and also
adopted the American Declaration on the Rights and Duties of
Man. 380 The American Declaration enumerated 28 rights and 10
duties of citizens, and was generally like the Universal
Declaration, except that the American Declaration followed the
Universal Declaration by seven months.3 8 ' In 1959, the InterAmerican Commission on Human Rights (IACHR) was formed as
an organ of the OAS. Years later, the Commission
established the
382
Rights.
Human
of
Court
Inter-American
After ratifying the UN Covenants in 1966, the OAS requested
383
that the IACHR draft a separate Inter-American convention.
The American Convention on Human Rights was drafted in 1969,
and became effective in 1978.384 It includes 21 of the rights
protected by the International Covenant on Civil and Political
Rights, and also adds human rights to include the freedom from
exile, the prohibition of the collective expulsion of aliens, the right
of property, the right of reply, and the right of asylum. 385 The
Convention has been ratified by 25 Central and South American
countries. Both
Canada and the United States refused to ratify the
386
Convention.
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Like the European system, the Commission conducts
investigations and determines which cases may come before the
Court. While individuals and groups may bring complaints to the
387
Commission, they may not appear before the Court themselves.
The Inter-American Court is also one of optional jurisdiction, but it
has more powers than the European Court in that it may order
damages and reinstate violated rights. 388 Despite these additional
powers and its ability to take contentious cases, the Court has in
the past focused primarily on issuing advisory opinions. 389 In light
of Latin America's generally dreadful human rights record, this
seems like a waste of what could be a potentially great instrument
for the enforcement of human rights, especially since the IACHR
has the power to compel violating states to restore their victims.
One recent development does signal positive change within
the IACHR. In 1997, the Commission adopted the American
Declaration on the Rights of Indigenous Peoples. 390 In addition to
respecting the languages, cultures, and religions of the indigenous
peoples of the Americas, the Declaration also guarantees the right
to environmental protection. 39 1 This declaration may prove to be a
useful tool not only against ecocide and the displacement of
peoples by MNEs in Central and South America, but may also
assist the individuals who face numerous procedural hurdles that
often prevent them from winning justice in their regional Court.
c.

The African System

The Organization of African Unity, which was formed in
1962, adopted the African Charter on Human and Peoples' Rights
in 1981.
Although the Charter establishes a Commission for the
387
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promotion and protection of human fights, it does not provide for a
court, which renders the Commission powerless to do much more
The Commission accepts
than issue advisory opinions. 393
complaints from anyone, which is a positive step. Unfortunately, it
acts only in "special cases which reveal the existence of a series of
serious or massive violations of human and peoples' rights. 3 94
Waiting for such serious violations is a major shortcoming of this
regional system, especially in light of atrocities committed within
the region by US and European corporations acting in concert with
the military and the government of host nations.
d.

The Arab System

Although there is not yet a functioning human rights regime
for the'Arab and Asian nations, the League of Arab States began
the process by establishing the Permanent Arab Commission on
Human Rights in 1968. 395 The Commission is dedicated to
promoting (rather than protecting) human rights within the Islamic
for
context.396 Although the Arab League has drafted a declaration
397
an Arab Charter of Human Rights, it has not yet been ratified.
There is much work to be done within the different realms of
regional human rights enforcement. As one commentator notes,
"The courts now in existence need to resolve procedural
difficulties and overcome the fear of political repercussions that
limit their effectiveness so that every major area of the world will
398
be encouraged to establish its own regional human rights court.
Even if the existing regimes became fully functional and
effective, China, India and Russia would be among the many
countries that still would not have access to regional courts for
393
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human rights violations. It is in light of the areas in which regional
courts are lacking (or are altogether nonexistent) that the
International Criminal Court becomes an essential component of
human rights enforcement around the world.
3. Using Regional Trade Systems to Enforce Human
Rights
Regional enforcement of human rights through trade
complements the promotional efforts of regional organizations and
courts by dealing with the countries and corporations that violate
rights in ways that are both culturally and economically relevant.
a.

The European Union

The 1992 "Social Charter" of the Maastricht Treaty, which
was the founding document of the European Union (EU),
established a unique regional system respecting the rights of
workers. 399 Members of the EU are obligated to respect twelve
fundamental workers' rights, which include the right to fair
remuneration, freedom of association and collective bargaining,
workplace safety, equal pay for men and women, and the
These rights are
protection of the elderly and disabled.4 ° °
enforceable both in the national courts of member states and in the
European
Court of Justice, a regional court for the members of the
1
EU.

40

In addition to judicial enforcement of these rights, the EU
recently passed a provision granting trade preferences and
40 2
incentives to countries that have implemented ILO standards.
Conversely, that same provision could be used to terminate
benefits to countries that violate workers' rights.403 The EU has
Sarah H. Cleveland, Global Labor Rights and the Alien Tort Claims Act,
76 TEx. L. REv. 1533, 1542-43 (1998).
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also linked trade and labor rights, beginning in 1996 when it
terminated GSP trade benefits to Burma because of that country's
use of forced labor.40 4 This system of enforcement is one of the
most promising, since it has in place all of the necessary elements
for the protection of human rights, to wit: established rights
through the ILO, as well as the promotion, implementation and
enforcement of those rights.
b.

The Americas
i.
The Southern
MERCOSUR

Common

Market:

In 1994, Argentina, Brazil, Paraguay, and Uruguay
established MERCOSUR, a common market that provides for the
free movement of goods, services, and capital between member
states.40 5 The agreement provides for a common external tariff,
40 6
common trade policies, and the harmonization of local laws.
The Market represents approximately 200 million people with
almost $800 billion in combined Gross Domestic Products. For
these reasons, Mercosur has attracted several other Latin American
countries (such as Chile and Bolivia) to join as associate nations.40 7
Although it is only a few years old, MERCOSUR seems to
have established that its primary concern is trade. While the
executive body has established a Work Subgroup on labor,
employment, and social security matters, there is no hint of serious
concern for human rights violations as of yet. Additionally,
although the Market provides for a tribunal to resolve disputes
between member states, the states have been reluctant to use it, and
40 8
have consistently relied instead upon their own negotiations.
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Until the states are willing to subject themselves to the decisions of
a court, or the decisions of the rest of the member states (for
example, a majority decision to impose sanctions), the
MERCOSUR will not be a useful means to enforce or implement
human rights in the Americas.
ii.

The North American
Agreement (NAFTA)

Free Trade

The North American Free Trade Agreement was signed in
1992. In addition to establishing free trade between Canada,
Mexico, and the United States, it also provided for side agreements
on labor and the environment. Due to pressure from labor
advocacy groups in the United States, both Congress and President
Clinton conditioned their respective approval of NAFTA on the
inclusion of the North American Agreement on Labor Cooperation
(NAALC), the labor side agreement. 40 9 The NAALC recognizes
eleven fundamental labor rights, and requires its member countries
to promote them domestically to the furthest extent possible.
Nonetheless, no minimum standards are set. 410 Violations of these
rights have been alleged, but have only triggered administrative
processes, and to date, no sanctions have been imposed.41 '
Although the NAALC is notable as the first regional trade
agreement approved by the United States which is conditioned on
labor rights, 4 12 it has been criticized for its weaknesses in
enforcement and lack of independence. 413 Also, it does not
provide for any sort of equalizing or "harmonization" of labor
Nonetheless, the Agreement
rights in the three member nations.
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has been commended for bringing labor rights to the attention of
its member countries, and for creating public awareness about the
importance of these rights. Because of the Agreement, companies
and governments are more conscious of the effects of their policies
and decisions.415
The Supplemental Environmental Agreement (SEA) is
another side agreement within NAFTA.
Under the SEA,
individuals and groups concerned with a member country's
violation of its own domestic environmental laws may bring
complaints to NAFTA's Environmental Commission. 4 16 After the
alleged violation is brought to the country's attention and the
country responds, the worst that could happen to the violating
party is that the Commission is not satisfied with its response and
prepares its own report. 417 Under this system, a country's
imperfect environmental practices are brought to light, but not
much else is likely to change.
While the labor and environmental side agreements are
important steps in North America's recognition of these rights,
they are unnecessarily weak and inefficient mechanisms when
compared to the "access to transnational justice provided to
economic interests under the NAFTA. 'A18 The existing side
agreements could easily be fortified into rights-enforcement
mechanisms that allow for individual complaints and provide for
enforcement in the form of sanctions or loss of trade privileges.
Such a mechanism is essential for this region because while
Canada, Mexico, and the United States are all members of the
OAS, none of them has ceded jurisdiction to the Inter-American
Court of Human Rights, and only Mexico has ratified the
American Convention. 419 Thus, individual victims of states or
415

Id.

416
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corporations in this region have little other hope of finding redress
for violations of their rights. If Canada, Mexico, and the United
States set a precedent of respect for at least environmental and
labor rights under NAFTA, a great deal of good is likely to come
of it. The greatest good would be the implementation of those
rights in the member states, as well as in countries that may seek
membership in the Agreement.
C.

Domestic Mechanism
1.

The United States

Although the United States "has successfully exported
democratic values and human rights along with market
economics, '42° it has been reluctant to receive the same. The very
origin of the United States is grounded in a resistance to be subject
to the laws or jurisdiction of another entity. When it comes to
human rights, however, this maverick attitude has received strong
criticism from abroad. Many advocates argue that a multilateral
approach to sanctions, for example, is more effective than the
unilateral approach that the Unites States tends to favor. Several
authors also question the legitimacy of U.S. attempts to pressure
countries such as Burma and China into respect for human rights
when the United States is not a party of the American Convention
on Human Rights nor several other international covenants. Some
observers have suggested that this one-sided approach creates
resentment in the States' regional neighbors, and often backfires by
generating sympathy and support for the object of the sanctions
imposed by the United States. 421
Despite these criticisms, the United States is recognized for
its efforts on behalf of human rights both domestically and abroad.
This section explores what the U.S. has done - and could do better
- to improve human rights worldwide.

420
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U.S. Government Action
i.

Model Business Principles

In 1994, despite a series of promises to the contrary, President
Clinton de-linked China's human rights record from its trade status
with the United States. After enduring much criticism for not
being as "tough" on trade with China as he had promised to be,
President Clinton in May 1995 developed a set of Model Business
Principles to encourage respect for human rights by U.S.
corporations that operate abroad in all countries. The Principles
represent the "first significant effort by the Executive to create a
minimum standard
of conduct for corporations with regard to
'A22
rights.
human
However, the Principles are simply that: an effort. They are
essentially a voluntary code of ethics, designed to promote
corporate respect for human rights, but not much more. There is
no means to enforce the Principles, no system to monitor their
effectiveness, and really
no way of knowing how many companies
423
have adopted them.
Additionally, most U.S. corporations are likely to see little
incentive in using them. Because they are unilateral, companies
may find themselves at a disadvantage for adopting them when
their competitors have not. However, a handful of major U.S.
corporations has expressed their support for the Principles as a
point of 24reference for framing their own corporate codes of
conduct.

4

ii.

Legislation to Regulate Trade

For over one hundred years, the United States has had trade
policies that address the labor-related human rights conditions of
422

Frey, supranote 290, at 172.

423

Id. at 173.

Douglas Cassel, Corporate Initiatives: A Second Human Rights
Revolution? 19 Fordham Int'l L. J. 1963, 1975 (1996). Corporate codes of
conduct are discussed further below.
424
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its trading partners. 425 As early as 1890, the Tariff Act was
enacted to prohibit the import of goods manufactured by prison
Since then, Congress has periodically enacted
laborers.426
legislation intended to better the working conditions in the nations
with which the United States does business.
In 1983, Congress passed the Caribbean Basin Initiative, a
program that grants trade preferences to Caribbean countries that
meet a series of criteria. Some of the criteria considered include
workplace conditions, collective bargaining, and the right of
laborers to organize. 427 The Initiative has been successful in
motivating the some of the countries that initially fell short of the
criteria to pass laws and commit to improvements in worker
rights. 428 In 1984, Congress amended the General System of
Preferences Act (GSP) of 1974, which had granted duty-free trade
treatment to certain developing nations over a number of years.
The 1984 amendment to the GSP statute required the President to
withhold those trading privileges from countries that were not
granting9 their citizens internationally recognized workers'
rights.

4

Similar provisions have been included in several statutes
throughout the 1980s and 1990s. For example, since 1994, federal
laws require that U.S. delegates to the IMF and the World Bank
use their votes to pressure borrower nations into compliance with
international labor standards. 430 That same year, the U.S. Agency
amended to prohibit aid
for International Development statute was
431
rights.
workers'
violate
that
to countries
Jorge F. Perez-Lopez, Conditioning Trade on Foreign Labor Law: The
U.S. Approach 9 CoMP. LAB. L.J. 253,254 (1988).
425
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The Foreign Corrupt Practices Act (FCPA) of 1977 prohibits,
among other things, payment of bribes to foreign officials by U.S.
companies. 432 However, in 1988, the Act was amended to include
433
a series of exceptions for payments that do not constitute bribes.
These include payments to facilitate the granting of licenses and
visas, utilities, and police protection. 434 For the blatantly corrupt
payments that do violate the statute, corporate officials face both
civil and criminal penalties.435 Violations of the FCPA may also
give rise to private actions under the Racketeer Influenced Corrupt
Organizations Act (RICO), as well as state and local laws.4 36 A
case might be brought under RICO, for example, by a competitor
alleging that the violating corporation gained unfair advantage
437
from its payment of bribes to government officials.
Multinational corporations that violate the rights of workers or
villagers and then pay governments for their silence or cooperation
are ideal candidates for prosecution under this Act, if one can
overcome the broad exceptions written into it.
Some of the most recent human rights-based trade legislation
has been directed against Burma, which has been under the martial
law rule of the State Law and Order Restoration Council (SLORC)
since 1988. In 1997, President Clinton imposed a ban on financial
investment and assistance to Burma. In doing so, Clinton acted
pursuant to the Congress' 1996 act that mandates sanctions438if the
SLORC became especially egregious in its rights violations.
China has also been another recent target of attempted U.S.
sanctions. As China's dreadful human rights violations made
headlines throughout the 1990s, human rights activists and
432

BISNIS, Foreign Corrupt Practices Act Antibribery Provisions (Visited

Sept.5, 1999) <http://www.itaiep.doc.gov/bisnis/fcp 1.htm >.
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politicians alike debated the correctness of continually granting
China Most Favored Nation (MFN) trading status. In 1994, the
U.S. took a stand and demanded that China improve its human
rights policies in order to maintain MFN status. 439 China refused,
claiming U.S. interference with its domestic policies and declaring
that it simply did not adhere to the same notion of human rights. 440
The U.S. response was to back down; China never lost MFN
status.
The futility of the showdown between the United States and
China illustrates how difficult it can be for one nation acting alone
to force another nation to respect human rights, particularly when
so many countries rely on the violating nation for labor and
manufactured goods. Unless all of the countries that do business
with China act in concert with the U.S., China will continue to do
as it pleases because it can afford to do so.
iii. Other Government Action
In addition to trade-based legislation, the U.S. government
has many other economic measures available to help it promote
and enforce human rights in the nations with which it does
business. One author's list of options included freezing foreign
bank accounts, opposing World Bank loans, forbidding foreign
investment, restricting air landing rights, and reducing foreign
aid. 44 1 In 1996, the U.S. National Security Council recommended
that the U.S. Import-Export Bank decline government-backed
financing for Caterpillar and two other U.S. firms to build the
Three Gorges Dam in China, which was expected to force the
relocation of over one million people, flood farmlands, and
produce toxic waste.442 The Bank, which
is funded by U.S.
4 43
taxpayers, denied loans to the three firms.
439
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The U.S. State Department issues an annual report on human
rights in most countries. The report serves to educate activists as
well as consumers.
This measure serves as a means of
encouraging respect for human rights, and relies primarily on
shame in order to motivate countries into compliance.
b.

Litigating Compliance: Using Domestic
Courts to Enforce International Human
Rights

Despite the United States' general reluctance to submit to the
jurisdiction of human rights courts and conventions, it has made
significant progress in establishing a domestic forum for foreign
human rights victims who have nowhere else to find justice. This
section addresses legislation passed to facilitate this process, as
well as the procedural difficulties encountered by human rights
plaintiffs in this country. Many cases are dismissed on grounds of
forum non conveniens, failure to join indispensable parties, or lack
of subject matter jurisdiction. The process is not yet a perfect one,
but there is hope that through legislation and precedent, the United
States will succeed in developing an efficient model of domestic
enforcement of human rights for foreign victims with no other
recourse.
i.

The Alien Tort Claims Act

In 1789, the First Congress enacted the Alien Tort Claims Act
(ATCA), which granted the district courts "original jurisdiction of
any civil action by an alien for a tort only, committed in violation
of the law of nations or a treaty of the United States. ' 4 4 The
statute lay dormant for almost two hundred years, until the
landmark case of Filartigav. Pena-Iralaresurrected it and set a
new precedent for human rights litigation in the United States.

443
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In Filartigav. Pena-Irala,Dr. Filartiga, a citizen of Paraguay,
brought suit in the Eastern District of New York aainst another
Paraguayan citizen for the wrongful death of his son.4 5 The action
was brought in the Eastern District of New York, and claimed
jurisdiction under the ATCA. 4 6 Dr. Filartiga alleged that his son
was tortured and killed because of his father's opposition to the
Paraguayan government. 44 7 The case was dismissed for lack of
subject matter jurisdiction. 448 Dr. Filartiga appealed to the Second
Circuit, which reversed the dismissal, finding that "an act of torture
committed by a state official against one held in detention violates
established norms of the international law of human rights, and
hence the law of nations., 449 The Second Circuit stated that it was
construing the ATCA so as to open "the federal courts for
of the rights already recognized by international
adjudication
, 450
law."
The importance of the Filartiga decision rests in three main
points: (1) It grants individuals the right to bring human rights
claims under the ATCA; (2) It recognizes torture as a violation of
the law of nations; and (3) It construes the ATCA broadly to
include "contemporary universally recognized rights and those
which will ripen into custom at some point in the future.' 451
The ATCA is a potential vehicle for addressing human rights
violations by MNEs. It may provide a basis for direct imposition
of individual liability, as Kadic v. Karadzic shows. In that case,
Croat and Muslim citizens of Bosnia-Herzegovina brought actions
against Radovan Karadzic under the ATCA for genocide, war
445

Filartiga v. Pena-Irala, 630 F.2d 876 (2nd Cir.1980).
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crimes and various other crimes against humanity (including
torture, rape and forced impregnation) ordered by Karadzic during
the conflict in the former Yugoslavia.452 The U.S. Court of
Appeals for the Second Circuit held that the court did have subject
matter jurisdiction, and that Karadzic could be found liable "in his
private capacity" for those violations, and therefore reversed and
remanded the case back453to the District Court, which had dismissed
for lack ofjurisdiction.
Kadic was the first case to find an individual in his private
capacity liable for human rights violations under the ATCA.454
This finding has important implications for victims of human
rights at the hands of corporations, particularly if the violations are
traced to individual employees, supervisors, or officers of a
corporation. Provided that the jurisdictional requirements are met,
Kadic establishes important precedent in enforcing corporate
responsibility for human rights.
This potential has been realized in subsequent cases. In Doe
v. Unocal,455 various Burmese citizens sued the Burmese
government and Unocal, a US oil company involved in a joint
venture with the Burmese government in a gas pipeline project, for
a series of human rights violations against the residents of the area
where the pipeline was built. 456 The court held that although the
Burmese government was entitled to immunity under the FSIA,
Unocal did fall within the subject matter jurisdiction of the ATCA,
457
and could be held liable for the torts claimed by the plaintiffs.
The court took the "joint action approach," thereby
employing a test to determine state action that looks for a
"substantial degree of cooperative action" between private actors
452

Kadic supranote 102, at 236.

453
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Because the Doe
and states in causing rights violations.458
plaintiffs had alleged that the Unocal defendants "were and are
jointly engaged with state officials in the challenged activity;" the
court held that this was sufficient to satisfy the requirements of the
ATCA for subject matter jurisdiction. 459 Additionally, the court
stated that "private actors may be liable for violations of
international law even absent state action,' '46° if the violations
amount to genocide or slave labor.
Beanal v. Freeport McMoRan provides another example of
how even imperfect litigation can help concretize still-developing
human rights norms, specifically, the right to a healthy
environment and the rights of indigenous peoples to be free from
cultural genocide. In Beanal, Indonesian citizens brought suit
against US corporations under both the ATCA and TVPA, alleging
environmental
that the corporations' mining operations had caused 46
1
damage, human rights abuses, and cultural genocide.
Although the US District Court for the Eastern District of
Louisiana granted the corporations' motion to dismiss without
prejudice with leave for the plaintiffs to amend their complaint, the
case is essential to the discussion of human rights litigation for
First, it is the only case claiming an
several reasons.462
environmental tort under the ATCA in which the court considered
463
an MNE's liability based on customary international law (CIL).
Therefore, the court agreed that a private, non-state actor could be
Secondly, the court
held liable under CIL for genocide.4 64
"seriously considered" Freeport's potential liability for human
rights violations if the corporation had acted "under the color of
458

Id.

459
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460
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461
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Indonesian law.' 4 65 Finally, the court held that, although private
actors were not bound to the norms of customary international
law, such actors could be bound to those norms by
environmental
66
4

treaty.

Beanal amended his complaint three times; each was
dismissed.467 His difficulties highlight the importance of a wellpleaded complaint. In order to state a successful claim of an
ATCA violation, he will need to allege that the conduct is
"attributable to the state"; 468 that is, that the Indonesian
government committed the violations, condoned them, or
facilitated their commission by the Freeport corporation.
How does one determine what is state action? The Beanal
court cites both the Restatement (Third) of Foreign Relations,
section 207, and the "under color of law" jurisprudence of 42
U.S.C. section 1983.469 Section 207 attributes responsibility to a
state for the violation of its obligations under international law
when the violation is committed by the state's government, its
subdivisions, or any agent "acting within the scope of authority or
under color of such authority."
Section 1983 jurisprudence, most commonly relied upon in
U.S. civil rights litigation, provides the "under color of law" test.
Relying on Kadic, the Beanal court stated that a plaintiff "could
meet the state action requirement by alleging that defendant 'acted
in concert with a foreign state."' 470 Section 1983 provides a cause
of action for violations of constitutional and statutory rights
committed by private persons acting under the color of state law.
Corporations
often act in concert with states and may represent
471
them.
Subsequently, "both private individuals and private
465
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466
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entities can be state actors and can be held liable under section
4
19 8 3 ., 72 The Supreme Court has also addressed this, and has
"recognized several circumstances in which a private actor can be
held to have
acted under color of law within the meaning of section
473
1983.
ii. The Torture Victim Protection Act
In 1991, Congress adopted the Torture Victim Protection Act
(TVPA) to provide victims of official torture and extra-judicial
killing with a right of action in U.S. courts.47 4 The Act was
intended to supplement, not displace, remedies available under the
ATCA.
Pursuant to this Act, in order to bring suit, both the victim and
the alleged torturer must be present in the United States. 4 75 The
result is that the TVPA "gives congressional endorsement to the
Filartiga approach of exercising jurisdiction to provide a remedy to
foreign victims of torture." 476 Victims of the most egregious
violations at the hands of corporations, such as the many
associated with petroleum companies operating in Africa, are most
likely to benefit most from the statute, provided that both the
victims and the perpetrators make their way to the United States.
iii.

The Foreign Sovereign Immunities
Act

The Foreign Sovereign Immunities Act (FSIA), 28 U.S.C.A.
sections 1602 et seq. (1976), is a significant hurdle for human
rights plaintiffs who wish to litigate in the U.S.A. The statute
grants foreign states immunity from the jurisdiction of U.S. courts.
There are, however, some exceptions, listed in sections 1605 to
1607 of the statute. For human rights plaintiffs alleging violations
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against MNEs, the most useful of these is the "commercial
activity" exception found in section 1605, subsection (a)(2). This
section provides that no immunity shall be granted in an action
against a foreign state "in which the action is based upon a
commercial activity carried on in the United States by the foreign
state .. " The exception also applies to acts that cause a "direct
effect" on the United States, and which are connected with a
foreign state's commercial activities in other countries.
The case of Saudi Arabia v. Nelson presents an example of
one human rights plaintiffs struggle with the FSIA.477 The
plaintiff, a US citizen employed by a Saudi hospital, had been
recruited in the United States. 478 His job was to monitor the
hospital's equipment and facilities for safety.479 After reporting a
series of safety hazards and repeatedly being told to keep quiet, he
was arrested by the government, beaten, shackled and
incarcerated. 480 After his release he brought suit in the U.S.
District Court for the Southern District of Florida, which dismissed
the case for lack of jurisdiction under the FSIA. The court stated
in its opinion that it could not find a sufficient "nexus" between
the hospital's recruitment efforts in the United States and Nelson's
injuries. 481
Upon further review, the Court of Appeals reversed, holding
that there was indeed a sufficient nexus, and Nelson was
When the Supreme Court granted
momentarily victorious.
482
certiorari, it reversed again, holding that Nelson's suit did not
fall within the commercial activity exception of the FSIA because
the tortious acts resulted from an abuse of the police and penal
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which "however monstrous,"
powers of the Saudi government,
483
were sovereign in nature.
In short, lawsuits directly against states for failing to enforce
duties of MNEs are unlikely to succeed in U.S. courts.
iv.

Overcoming Forum Non Conveniens

The federal doctrine of forum non conveniens is often
invoked successfully by foreign defendants of human rights
violations. It allows for the dismissal of a case, despite personal
and subject matter jurisdiction, if a defendant can show that
exists for the plaintiffs that would be more
another forum
4 84
convenient.
Commentators have noted that this doctrine is inappropriate
in human rights cases because it undermines the congressional
intent in passing legislation such as the ATCA and TVPA to
provide remedies for human rights victims. 485 Although the
private interests of a corporate defendant are significant, a large
multinational corporation is likely to have the means to cover
travel expenses and the costs of litigation. Additionally, as one
author notes, it is little compared to the "inconvenience of being a
victim of human rights abuses. 'A86 Other interests to consider are
those of the United States in protecting fundamental human rights,
value and are
and the rights themselves, which have intrinsic
487
internationally recognized as non-derogable.
Proponents of the abolition of forum non conveniens for
human rights litigation agree that congressional action to amend
either the ATCA or the TVPA is unlikely.488 However, states may
483
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act individually to abolish the doctrine. In Dow Chemical v.
Castro Alfaro, the Texas Supreme Court reversed the dismissal of
a claim on the grounds of forum non conveniens by Costa Rican
employees of the Standard Fruit Company that alleged injuries
resulting from exposure to pesticides. 489 The Court was split 5-4,
but held that the state legislature statutorily abolished the doctrine
in 1913.490 Concurring, Justice Doggett noted that a Texas
corporation's refusal to submit to the jurisdiction of a Texas judge
and jury should not be labeled "'inconvenient' when what is really
involved is not convenience but connivance to avoid corporate
responsibility."491
As more states and judges come to similar conclusions, the
hope is that they will begin to recognize the significance of human
rights litigation in the U.S., and realize that universally recognized
core human rights should take clear precedence over convenience.
v.

Enforceability of Judgments

Litigation in the United States is a promising development for
human rights plaintiffs. Even more important, however, is the
enforceability of the judgments rendered in these cases. For
example, the plaintiffs in Filartiga were each awarded five million
dollars, but they were never paid, nor were the awards enforced in
the domestic courts of their home country. 492 With regard to MNE
defendants, however, there is more room to ensure that judgments
are enforced. One author suggests that while a judgment ordering
a corporation to repair environmental damage abroad would be
nearly impossible to enforce, an order to establish a fund in the
U.S.A. from which victims' compensation will be paid would be
easy to enforce. 4 93 Similarly, since so many of the world's
489
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multinational enterprises are based in the U.S.A., corporations
found liable for human rights violations could have their assets
used to satisfy judgments entered against them.
Time is the only thing that will truly help the litigation of
human rights violations. In time, norms will solidify and standards
of liability will be put in place that will apply across nations to
both state and private actors. "Judicial crystallization" of human
rights norms, as another commentator writes, is best achieved by
specific cases. 494 Eventually these small victories will lead to the
national, and perhaps even global, recognition of human rights.
c. States & Municipalities as Actors
Frustrated by lack of action on the national level, states and
cities are beginning to take local action to indicate their
unwillingness to deal with countries and companies that violate
human rights. In Bangor, Maine, a group of activists, elected
officials and shop owners established the Clean Clothes Campaign,
in which 19 local retailers agreed to trace the origins of the goods
they sell in their stores to ensure that they are made under humane
working conditions. 495 Inspired by its citizens, the Bangor City
Council passed a non-binding resolution in support of the
campaign.496 On a larger scale, the city of San Francisco
disqualified Ericsson GE from competing for a $40 million
contract with the city to rebuild its emergency radio system due to
its parent company's activities in Burma.4 9 7 The city also
disqualified Mitsubishi from a $123 million transportation contract
at its airport due to its ties to Burma.498
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Similarly, the Commonwealth of Massachusetts passed a law
forbidding the state govemment to contract with companies doing
business in Burma.4 99 The law was immediately successful, and
prominent companies such as Apple, Kodak and Hewlett-Packard
began to divest their holdings in Burma.50 0 More than twenty-four
U.S. cities and counties have passed similar measures directed
specifically at corporations dealing with Burma.'Ol These laws,
however, have met with a great deal of criticism, and in June 1999,
the United States Court of Appeals for the First Circuit decided
National Foreign Trade Council ("NFTC") v. Baker, which upheld
a District Court decision declaring Massachusetts' Burma Law
unconstitutional.5 0 2 The Court found that the law constituted an
unconstitutional interference with the foreign affairs power of the
federal government, and that it was pre-empted by federal
sanctions against Burma.50 3
The U.S. Supreme Court has agreed to hear the case. 0 4 If the
decision is affirmed, it could affect a series of laws, including
environmental purchasing laws in 48 states, laws directed against
regimes in Tibet and Nigeria, MacBride principles in 26 cities, 43
"Buy American" laws, and actions by states which forced Swiss
505
banks to make reparations to survivors of the Holocaust.
Supporters of the Free Burma laws point out that a boycott of
companies should not be considered unconstitutional, particularly
since they have been used successfully in the past, most notably
Tiffany Danitz, Burmese Government-In-Exile Takes U.S. Company to
Court, INSIGHT ON THE NEWs, Mar. 17, 1997, at 44.
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against South Africa when apartheid was still in place. As the
Coordinator of the New England Burma roundtable, Simon
Billenness noted, "If it wasn't for a50boycott
of tea, we wouldn't
6
have a constitution in the first place."
The legal battle that the law faces is not quite that simple.
The NFTC case set forth several grounds on which the
Massachusetts Burma Law is unconstitutional, all of which were
upheld on appeal. Among these grounds were the District Court's
holding that the law violates the Foreign Commerce Clause, as
well as the Supremacy Clause, due to the existence of a federal law
that imposes sanctions against Burma. 0 7 Additionally, the District
Court relied on Zschernig v. Miller, 508 a Supreme Court case that
invalidated a state law due to its infringement on the federal
government's exclusive power over foreign affairs.5 °9
This precedent, however, does not guarantee success for
NFTC. One author who approved of the NFTC decision criticized
its vagueness and noted that it might eventually be interpreted to
find that similar laws are, in fact, constitutional. 510 Another
commentator has suggested that there are several theories that
might help Massachusetts prevail, most importantly a defense of
the law under the theory that the state is a market participant and
can spend its funds as it chooses. 51 ' It is also important to note that
the Zschernig case is from 1968. Since then, many individual
states and cities have participated in boycotts against companies
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and
doing business with apartheid South Africa, East Timor, Tibet
512
government.
federal
the
from
interference
without
Nigeria
In deciding the case, the Supreme Court will be in a crucial
position to determine the fate of several states and municipalities,
and perhaps even the fates of victims of human rights abuses
around the world. By establishing clear guidelines that prevent
actual state infringement of federal power while permitting states
to take a few positive steps in defense of international human
rights, the Supreme Court could set a valuable precedent.
On a related note, one author has suggested that the next step
in the state-initiated protection of human rights is to allow states to
be parties to international human rights conventions.513 In light of
the United States' general reluctance to ratify regional and
international conventions (and to do so without reservations), the
ratification of a treaty or protocol by a state or group of states
5 14
would be better than no ratification at all on the national level.
This proposal, of course, presumes legislative action to amend the
U.S. Constitution, which prohibits the states from making treaties,
entering into agreements with other countries, or imposing duties
on imports and exports. 515 Having theoretically overcome this
rather large procedural hurdle, the discussion of allowing the states
to be parties to international human rights treaties sounds
promising. Armed with investments and purchasing power, many
states are poised to participate in the international arena
independently of the national government. 51 6 Once states begin
reaping the social and economic benefits of policies that are
other states
protective of human rights, they are likely to influence 517
and, ultimately, the national government to follow suit.
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Private Entities
i.

Corporate Codes of Conduct

Corporate codes of conduct and ethics have become
commonplace among multinational corporations. Such codes are
generally implemented by corporations as a means of protecting
themselves from civil and criminal liability. In light of the bad
press that many U.S. multinationals have received due to their
misconduct both at home and abroad, as well as the increased
frequency with which they are becoming the subjects of litigation,
these codes 518
are "a response to, and a hedge against, such
misconduct."
Little has been written on the subject of corporate codes of
conduct as they apply to human rights. Yet these codes seem to
provide an ideal mechanism for creating awareness and respect for
human rights within the structure of a corporation., By simply
adding human rights to a company's code and putting in place an
effective means of enforcing the code, a corporation can take large
steps toward respecting human rights wherever it operates.
Additionally, it may also protect itself from litigation against
violations by its officers and employees working abroad.
The origins of corporate codes are in two longstanding and
conflicting traditions: distrust of corporations and faith in selfregulation. 519 Business-oriented advocates of these codes suggest
they are the best means of getting corporations to behave. Most
corporations, arguing that government regulation is too disruptive,
would prefer self-regulation in the arena of human rights. 520 The
problem is with enforcement. Without effective procedures to
enforce a code, a corporation will fall prey to the most common
criticism of codes
of conduct: that they are meaningless public
52 1
ploys.
relations
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A good code, however, can be useful in several ways. First, it
will communicate to management, employees, and the public that
the corporation intends to obey both national and international
law. 522 Second, it will encourage those employees inclined to "do
the right thing" to intervene or report violations. Such a policy
would also require putting in place a hotline, ombudsperson, or
other procedure, whereby employees could safely and
a code can help
anonymously report code violations. 523 Finally,
524
litigation.
some
discourage
and
create goodwill
The general sentiment of human rights advocates toward
corporate codes of conduct is embodied in the title of an article
assessing such codes: PrivateCodes of CorporateConduct: Should
the Fox Guard the Henhouse?525 While many advocates would
the
expect the answer to be a resounding 'no', Mark B. Baker,
526
author of the article, ultimately answers 'yes' to this question.
Baker argues that a private voluntary code narrowly tailored
to both the characteristics of the corporation and the needs of the
host country is the best way to regulate MNEs.527 The codes are
evidence of a company's desire to follow a cohesive set of ethics,
observe standards established by the home and host countries, and
better its relations with the home and host countries.528 They may
also be financially beneficial for the companies, because "[as] the
free market takes its course, MNE's with the most balanced codes
will gain the trust and confidence of host countries and will
accordingly receive competitive advantages." 529 This, in turn,
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should influence
other MNEs to adopt similar codes and put them
530
into practice.
ii.

Social Auditing

With more activists and citizens' groups demanding
accountability and transparency from corporations, many
companies are beginning to look inward and determine whether
their objectives and codes are really working. For these companies
that are legitimately concerned about their impact on the
communities and environments in which they operate, social
auditing offers some insight. Pioneered by companies such as Ben
& Jerry's and The Body Shop, auditing allows companies to
undergo comprehensive evaluations by independent auditors,
primarily with regard to social and environmental factors. 531 One
method of evaluation is called the social balance sheet, which
assigns a dollar value to the company's social impact; another is
called benchmarking by objectives, 532
which contrasts the company's
objectives to its actual performance.
Naturally, there are dollar signs lurking in the background.
Auditing is pushed by the accounting firms that provide the
services and who know that consumers are attracted by even a
semblance of corporate social responsibility.533 Additionally,
many activists feel that there is something inherently wrong with
having accounting firms, who are primarily interested in the
monetary outcomes for their clients, responsible for measuring a
corporation's social and environmental behavior.5 34 Once again,
530
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whether one is dealing with countries or corporations, if ethics has
not motivated them into responsible behavior so far, and profits
will, then until they learn otherwise, profits will have to do.
e. Non-Governmental Organizations & Citizens'
Groups
i.

Private Initiatives to Regulate Corporate
Conduct: The Sullivan & MacBride
Principles

Similar to municipalities and states dissatisfied with the
national government's lack of action in defense of human rights,
private groups and organizations have successfully proposed their
own standards of how corporations should act in countries with
known human rights violations. The Sullivan and the MacBride
principles are codes of conduct for corporations that were
introduced and organized by individuals and organizations
dedicated to human rights.
The Sullivan Principles "placed business in the position of
direct advocates of non-discrimination in the workplace and
community" in apartheid South Africa.535 Over 125 transnational
corporations agreed not only to abide by the principles, but also to
be graded on their adherence to them. This system created an
additional incentive for compliance, which effectively worked.53 6
Hundreds of companies were desegregated as a result of the
Sullivan Principles. 537 As successful as the principles were, they
were not enough to single-handedly tackle apartheid, and
eventually the proponents of the Sullivan Principles turned to
advocating a total prohibition on investment in South Africa.538
Inspired by the Sullivan Principles, the MacBride Principles
were directed at promoting policies of non-discrimination for
535
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corporations operating in Northern Ireland. 539 They were not as
successful, however, because there was not the same kind of global
pressure 0and attention in Northern Ireland that there was in South
54
Africa.
The question remains whether such principles would be
successful today. Although global attention is mobilized even
more quickly now than when the Sullivan and MacBride Principles
were established, our attention spans are consequently shorter. We
hear about crises and abuses of power on a daily basis, but
generally our concern seems to last only until the next newscast
when we learn of the next country's crisis. The world is getting
smaller, but our capacity to reach out to our neighbors is
decreasing as well. Consequently our ability to collectively bring
about change with one loud voice is diminished.
ii.

Corporate Charter Revocation

On September 10, 1998, attorneys from the National Lawyers
Guild International Law Project for Human, Economic and
Environmental Defense (HEED) filed a petition with California's
Attorney General on behalf of thirty citizens' groups and
individuals requesting the revocation of the charter of the Union
Oil Company of California (Unocal). 54 1 Groups as diverse as the
Free Burma Coalition, the National Organization for Women, the
Rainforest Action Network and the Surfers' Environmental
Alliance joined in the petition; since its filing, more than 65
additional groups, individuals and law professors have signed
on.542 The petition lists ten counts of illegal activity by Unocal
including ecocide, forced relocation, the oppression of women and
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and the deception
homosexuals, forced labor and cultural genocide,
543
of the courts, shareholders, and the public.
Statutes empowering citizens to revoke the corporate charters
of rogue corporations exist in every state in the U.S.A., but are
rarely used. A successful petition can dissolve a corporation and
turn its assets over to4 ersons who will "obey the law and protect
Just as a state has the power to grant a
the public interest." 5
charter, the people of that state may revoke it. A person may
simply give the state's attorney general "reason to believe" that the
corporation is breaking the law, at which time the attorney general
"must bring the action" to revoke the charter. 545 The state's
546
governor may also order the attorney general to revoke a charter.
Charter revocation petitions have been filed in both New York and
Alabama against tobacco corporations and tobacco industry nonprofit organizations. 547 At least one of the New York petitions has
been successful, and resulted in a settlement in which the
corporation agreed54 8to go out of business and donate many of its
assets to charities.
The Unocal petition explains that charter revocation is
specially suited to deal with corporate "repeat offenders," because
if the threat of revocation is a real one, it will result in the
company's losing everything. 549 If it is backed by action, the
threat of charter revocation can force MINEs to respect human
rights both domestically and in their subsidiaries and factories
abroad. This effort is feasible, but it requires publicity and
education so that the people, attorneys, judges, governors and
attorneys general of all fifty states would learn (or at least be
543
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reminded) about their power to revoke the corporate charters of
law-breaking companies.
The Unocal petition, however, ran into trouble soon after its
filing: California Attorney General Dan Lungren refused the
petition within three business days, giving no explanation for his
refusal.550 This initial setback need not prove discouraging. The
mere act of filing the petition has served to educate people as to
their sovereignty over the corporations they create or allow to be
created. 551
iii.

Shareholders' Resolutions

Much like citizens' groups and municipalities, groups of
shareholders have begun to realize that they in fact hold both the
power and the responsibility to force corporations to respect
human rights, both domestically and abroad. Shareholders, the
true owners of corporations, may pass resolutions to require
corporations to do (or cease doing) certain things. In February
1999, after learning that Chevron was implicated in the murders of
villagers in Nigeria, Chevron's shareholders passed a resolution
that required the company to revise its code of conduct and amend
it so as to include commitments to the environment, human rights,
and social justice. 552 The resolution was sponsored by a sociallyconscious investment
firm that represented several of the
553
shareholders.
Shareholders' resolutions, much like charter revocation, are
important elements in the battle against human rights violations by
multinational enterprises. Both give voice to the people who are
truly in power (regular citizens), and allow them to compel
corporations to act responsibly. The resolutions especially are a
As of this writing, the petitioners had submitted the petition to the recently
elected Attorney General Bill Lockyer, who also rejected the Petition; Governor
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means of reminding corporations that shareholders, the true
owners, are in charge and must be heard. Having these resolutions
in place in all publicly held corporations would be a positive step
toward securing corporate respect for human rights.
iv.

Activists & Publicity Campaigns

Human rights issues have permeated our national conscience.
Every day, more of us are making decisions that reflect our beliefs
or politics. We are making consumer decisions based on the
human rights records of the growers or manufacturers of the
products we are buying. Most recently, this is especially true of
produce, athletic shoes, clothing, and gasoline. This raised
consciousness is the result of media attention and publicity
campaigns and is the work of domestic and transnational activists
all over the world. Armed with faxes, telephones, and modems,
human rights activists play essential roles in monitoring rights
violations, raising awareness, and helping non-governmental
organizations and governments take action to protect human rights.
Activists are essential to the protection of human rights.
Through publicity campaigns, boycotts, and labeling programs,
networks of activists inform the rest of the world about human
rights violations committed against persons who otherwise would
have no other voice. Often this is accomplished by focusing
publicity campaigns on a particularly heinous event or on a "poster
In this way, activists
child" to reach large audiences. 5 54
"mobiliz[e] moral outrage," and with modem communications
technologies they are able to reach a maximum audience with
minimal cost and effort.555
Activists influence the agendas of governmental and nongovernmental organizations alike, often forcing them to consider
human rights issues. Occasionally, networks of activists are
successful in achieving changes in state policy. To reach such
success, the targeted state should be at least somewhat vulnerable
Susan D. Burgerman, Mobilizing Principles: The Role of Transnational
Activists in Promoting Human Rights Principles 20 HUMAN RIGHTS
QUARTERLY 905, 910 (1998).
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to pressures or sanctions that may be exerted upon it, sensitive to a
damaged international reputation, and challenged by a network of
organized domestic activists.55 6 In this ideal scenario, the most
important thing that the activists will achieve is to "raise the costs
of repression." This result is achieved by mobilizing the country's
as
citizens, allies, and trading partners to make it as undesirable
557
rights.
human
violate
to
continue
to
state
the
for
possible
Recently, boycotts have become an effective means of
pressuring MINEs to comply with human rights standards.
Boycotts ensure that corporations feel the consequences of their
actions where it matters the most: in their profits. Like the
activists described above, boycotts often organize around a
particular issue, country, or corporation. For example, many
consumers avoid buying goods made in China or Burma, or those
made with child labor. Boycotts organized to include massive
publicity campaigns and protests are often the most successful, and
occasionally convince a corporation that it would be best to pull
out of a particular country. In 1996, PepsiCo, Inc. joined LeviStrauss, Eddie Bauer, Liz Claiborne, and other U.S. corporations
of Burma due to actual and threatened
that have pulled out
558
boycotts.
consumer
2.

Domestic Mechanisms in Other Countries

Little has been written about the ways that specific countries
act domestically to promote or protect human rights. This section
will consider briefly how a handful of both industrialized and
developing nations are dealing with human rights and
multinational corporations.
In contrast to the United States, Canada maintains a policy of
purposely doing business with non-democratic regimes.55 9 This is
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justified by the principle that both trade and investment are
"powerful catalysts for economic liberalization, democratization
and the improvement of domestic social conditions." 560 Advocates
of this principle suggest that Canadian companies are positive
influences abroad because of their high standards of business
ethics, such as respect for workers' rights, safety standards, and
environmental protection policies. 56 1 By stepping lightly where
they invest and setting good examples of respect for persons as
well as the environments in which they operate, Canadian
companies serve as quiet advocates for human rights, wherever
they do business.
With respect to environmental rights, some countries' courts
have derived newly interpreted rights from constitutional
provisions. In the Philippines, a successful claim was brought
against the Department of Environment and Natural Resources to
cancel a timber licensing agreements. 562 The Supreme Court held
that they cause of action was grounded in the constitutional right to
a healthy environment, as well as the rights of future
generations. 563 The Colombian Constitutional Court has similarly
held that the right to a healthy environment is a basic right, and
compelled a mayor to enforce that right against a polluting
corporation. 564 Another Colombian court decision enjoined a
company from producing foul-smelling fumes for a period of 60
healthy
days. The court in that case held that the right to a 565
environment was also linked to property and privacy rights.
India's courts have linked the right to a healthy environment
to the right to life, holding in various cases that this right may be
enforced against private actors such as corporations.56 6 Pakistan's
560

Id.

561

Id.

562

Osofsky, supra note 259, at 376.

563

Id.

564

Id.

565

Id.at 377.

566

Id

INT'L & COMPARATIVE LAW REVIEW [Vol. 8

334

constitution also connects these rights, and its courts have used the
constitutional provisions to compel government enforcement of
Rica have enforced
these rights. 56 ' Both Argentina and Costa
5 68
similar rights at the Supreme Court level.
Gradual steps taken around the world will eventually amount
to the solidification of human rights norms. Countries influence
one another, and can likewise encourage one another to ratify
Achieving the
international and regional rights covenants.
process. This
is
a
slow
international recognition of human rights
process involves a series of small revolutions, revolutions that take
place within persons, then communities, then governments and so
on. Often, such revolutions result in a realization that a human
being's dignity exceeds an MNE's personal comfort, profit and
convenience.
VI. Conclusion
Multinational enterprises are growing exponentially around
the world, establishing themselves in rich and poor nations alike,
and both contributing to and profiting from their host countries'
economies. Human rights advocates are generally wary of the
increased presence of MINEs, particularly in poorer and developing
countries, and often fear that the countries' need for employment
opportunities will allow the corporations to operate without respect
for the rights of the workers. The corporations claim that their
very presence in these countries will improve their economies particularly in the long run - and raise the standards of living for all
of the countries' citizens. Some MNE advocates even claim that
foreign investment can serve as a model for Western-style
democracy.
The ultimate question of the value of MNEs is not for this
Article to answer. MNEs are here to stay, growing faster and
wielding more power than was previously thought possible for a
private entity. Instead, the concern of this Article has been with
the impact of these corporations, particularly on human rights, on a
global level as well as in the nations in which they operate.
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Despite the affirmations of good intentions, the reality is that every
year the world learns of dozens more atrocities committed by
MNEs. Many of those MNEs are headquartered and have
operations in the United States. Victims, concerned individuals,
and rights advocacy groups often feel helpless against the
corporate giants, and with reason. Many MNEs' annual revenues
often exceed the gross national products of the host countries in
which they operate.
We have seen how MNEs are increasingly approaching statelike status in both the size of their economies and the power and
influence they wield around the world. International law, which
recognizes the rights and increasingly the responsibilities of
individuals, will eventually need to impose a similar set of duties
on corporations, which have been enjoying great freedoms around
the world. The duty to respect the most basic human rights norms
(specifically, the right to life, the right to health and to a healthy
environment, as well as basic labor rights) must be imposed on
corporations. There are several ways of accomplishing this goal,
each of which is already in progress in varying degrees all over the
world. The first option consists of imposing duties on states to
regulate MNEs. The second imposes duties directly on MNEs, but
only when they act like states. The third and final option is to
disregard the state-action requirement and rather impose duties on
MNEs whenever they violate human rights.
In addition to making MNEs subject to international human
rights law, other steps must be taken in order to recognize,
promote, implement, and enforce these rights uniformly on an
international level. First, and perhaps most importantly, human
rights must become an integral part of the emerging law of the
global economy. Second, the Rome Statute of the International
Criminal Court should be brought into force. Third, regional
mechanisms for the enforcement of human rights must be
strengthened. Finally, domestic mechanisms in the United States
and abroad should accommodate human rights plaintiffs. At the
same time, the importance of activist-based efforts to implement
human rights norms should not be overlooked.
The initial step of integrating human rights into the global
economy must come from the international organizations that
regulate nations and corporations such as the International
Monetary Fund, the World Bank, or the World Trade Organization.
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These organizations are unique in their ability to influence
domestic and global economies alike, and are best suited to deal
with corporations. By taking strong positions to protect human
rights such as withholding loans or conditioning favorable trade
status on a country's human rights record, these organizations will
tie human rights to profits, and will create respect for human rights
among private entities. Other institutions, such as the United
Nations and the International Labor Organization, also contribute
to the international advancement of human rights, but in a more
promotional capacity. The UN and ILO set the international
standards for human rights and worker rights, respectively, and
have successfully influenced states into rights compliance.
The ratification of the Rome Statute and creation of the
International Criminal Court would remedy many of the gaps that
exist in the enforcement of international human rights, particularly
as against corporations. The ICC, which would have jurisdiction
over international crimes committed by individuals, could be the
ideal mechanism to remedy human rights violations by MNEs.
Crimes against humanity, such as the atrocities in Nigeria, would
be addressed at the ICC. Everyone from heads of state to military
officials and employees of the corporation could be held liable and
could receive fines and sentences up to life imprisonment.
Because of the weaknesses of regional and international human
rights regimes, the International Criminal Court is essential for the
protection of human rights.
Regional mechanisms technically exist in almost every area
of the world, but they are far from perfect. These rights
conventions and courts could do much more to implement and
enforce human rights against corporations. Regional regimes in
Europe and the Americas must be strengthened, made more
efficient, and granted more authority for enforcement and the
granting of remedies to victims. The African system should
immediately set upon establishing a court, so that the countless
human rights victims in the region could have redress for their
injuries. Finally, Arab and Asian nations should direct their efforts
toward the creation of regional conventions and courts of human
rights.
Domestically, there is a great deal that countries can do to
recognize, promote, implement, and enforce human rights.
Countries can establish guidelines that their corporations must

1999-20001

Multinational Enterprises

337

follow in order to conduct business. They may pass legislation to
condition trade on factors that include the human rights record of
their trading partners, particularly with regard to the ways in which
the traded goods are made. Perhaps most importantly, countries
could establish fora for human rights plaintiffs who have no other
recourse. The United States has made great progress in opening its
courts to foreign plaintiffs, through legislation such as the Alien
Tort Claims Act. Although it is not yet a perfect system, U.S.
courts have made significant advancements in protecting these
rights, such as finding private individuals liable for human rights
violations.5 69 This is an important precedent for enforcing
corporate responsibility for human rights.
On a more local level, individual states and municipalities can
take action to protect human rights, boycotting and even passing
local legislation to ban the import of goods from nations that
violate the rights of their citizens (or permit corporations to do so).
Individuals and groups of activists can benefit from the rapid
development of international methods of communication to
document and report human rights violations, igniting moral
outrage, publicity campaigns, and massive demonstrations and
boycotts. Consumer action has resulted in several U.S-based
multinationals' pulling out of Burma over the last three years, and
both shareholders' resolutions and petitions for corporate charter
revocation are gaining in popularity.
The frequency of these events is sending the message that
individuals, nations, non-governmental organizations, and
international human rights groups are learning to balance the scales
For example, thousands of
of power against corporations.
individuals protested outside the Seattle Round of the World Trade
Organization, a series of meetings that was aimed at setting the
world's trade agenda for the next several years. Activists primarily
sought, with great success, to generate media attention on the lack
of emphasis on human rights and labor rights within the WTO.
Corporations cannot be expected to revolutionize their
respective modus operandi overnight, and instantly become
zealous advocates for human rights. At the very least, however,
they are expected to respect the basic human rights of life, labor
and the right to health and a healthy environment. To do this they
569
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need not incur any additional costs; they simply must refrain from
violating these rights. Over time, MNEs will learn that consumers
are watching, and that many of them will shop elsewhere if a
particular manufacturer is associated with rights violations. Codes
of conduct and outside auditors could help corporations respect the
rights of their workers and the communities in which they operate.
If corporations are going to continue to reap the benefits of a
global economy, they must learn the most basic tenet of good
citizenship: duties are an essential component of rights.
The international protection of human rights consists of both
rights and responsibilities that are imposed equally on individuals,
organizations, nations and corporations. The mechanisms that
exist on domestic, regional and international levels are prepared to
enforce human rights against all who violate them. Such measures
must simply be implemented, efficiently and forcefully. If we are
truly concerned with human rights, then as a global people we
must decide that persons are more important than profits, and act
accordingly.

